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Presenter
Presentation Notes
[Speaker]This event is being recorded and will be available for playback.  Can you please select the green check mark to confirm you understand that this event is recorded.[Once participants have acknowledged, press the record button]



Matrix Application Training 
International Individual Compliance 

Basic Structures Part III: 
Interviewing and  

International Penalties 

Presenter
Presentation Notes
So we are back again for Part III of Basic Structures where we will focus on Interviewing and International Penalties.In Part I we covered the Basic Offshore Structures and in Part II we talked about Investigative Techniques and Statutes.  
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Presenters 

 This presentation was prepared by the Offshore 
Arrangements International Practice Network Team 
 

 Your presenters for this session are: 
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(b) (6)

Presenter
Presentation Notes
We have the same team as the previous sessions.   The presenters are: The Offshore Arrangements Technical Specialists We also have Compliance Initiatives Technical Specialist  And  IIC Revenue Agent



Disclaimer 

 
 There are legitimate or non-tax motivated reasons a 

U.S. Taxpayer would engage in offshore transactions, 
including, but not limited to:  
 Asset Protection (Malpractice, Ex-Spouses) 
 Diversification Investments 
 Active International Business Operation 
 Living Overseas/Family Connections 

 
 This presentation makes the assumption that the 

taxpayer’s involvement in offshore arrangement is for 
tax avoidance or evasion purposes.  We will focus on 
tax motivations. 
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Presenter
Presentation Notes
There are legitimate reasons a U.S. Taxpayer would engage in offshore transactions, including, but not limited to: Asset Protection and DiversificationActive International BusinessFamily ConnectionsThis presentation makes the assumption that the taxpayer’s involvement in offshore transactions is for tax avoidance or evasion purposes.
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Overview – Interview Procedures and  
Identifying Applicable International Penalties 

 This presentation will provide materials on 
Interviewing and International Penalties.  Additional 
information is available on the:  

 

 Offshore Arrangements IPN  
 Foreign Entities IPN  
 Information Gathering IPN  
 International Practice Service (IPS) System 
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Presenter
Presentation Notes
Relevant information is available for review within multiple IPN Units.  The Offshore Arrangements IPN has prepared Desk Guides for Investigative Techniques and Interviews as well as for Preparing, Issuing, and Enforcing Summonses.  These desk guides contain many of the items that will be reviewed today.  The Foreign Entities IPN has resources available regarding the application of International Penalties which was also presented in the earlier  Matrix Application Training  Sessions.
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Objectives 

At the end of this lesson, you will be able to: 
 

 Identify relevant parties to interview  
 Prepare for a quality interview 
 Identify the tools and procedures available to 

secure an effective interview with cooperative and 
uncooperative taxpayers or third parties 

 Identify challenges faced with uncooperative                       
U.S. Citizens residing abroad, and  

 Describe how penalties which could be applicable 
as a result of an Offshore Arrangement can be 
identified and developed 
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Presentation Notes
Lets now review our Objectives for this Session:At the end of this lesson:you will be able to identify relevant parties to interview you will be able to prepare for a quality interviewyou will be able to identify the tools and procedures available to secure an effective interview with cooperative and uncooperative taxpayers or third parties.you will be able to identify challenges faced with uncooperative Taxpayers or Witnesses residing abroad, and you will be able to describe how International Penalties correlate to Offshore Arrangements. 
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Individual Outbound Face 
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Determination 
of Residency 

Status 
Creditability CFCs 

Partnerships 
Merchant 
Accounts 

Insurance Taxation of 
Citizens and 

Residents Trusts Brokerage 
Accounts 

Expatriation FTC 
Calculation / 

Limitation 
PFICs 

Offshore 
Banking Disregarded 

Entities Possessions Hedge Funds 

Treaties 

Foreign Currency 

Information Gathering 

Jurisdiction 
to Tax 

Foreign Tax 
Credits 

Foreign 
Corporations 

Pass-Thru 
Entities 

Offshore 
Arrangements 

7 

Presenter
Presentation Notes
Again we will begin with a new updated version of the International Matrix. We will be focusing on the strategic priority of Offshore Banking, as you can see boxed in red.  Many of the projects being worked in IIC fall under the Offshore Banking Strategic Priority.  
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Introduction to Interviewing Procedures 

  
Interviewing Taxpayers and Third Party 

Witnesses 
 

Characteristics of successful interviews 
 

Cooperative vs. Un-Cooperative Taxpayer or 
Third Party Witness 
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Presenter
Presentation Notes
This session provides an overview of topics related to Interviewing the Taxpayer or a Third Party Witness.  It illustrates general techniques for preparing and conducting interviews, characteristics of successful interviews, and methods to handle a Cooperative or Un-Cooperative Taxpayer or WitnessInterviews are key components to an examination because they complement the documentary evidence often associated with an income tax examination.  Planning and preparation are the keys to effective interviews.  The examining agent should have a clear idea of why the taxpayer or witness is being interviewed and what the goals of the interview are.  Finally the examining agent should tailor his interview to achieve those goals.  



The Purpose of Interviewing 

 Obtain their knowledge of the facts  
 

 Determine the correct tax, penalties, information 
return requirements and FBAR filing requirements 

 

 Establish relationships between the taxpayer, third 
parties, or witnesses to clarify how the Offshore 
Arrangement functioned 

 

 Reduce testimony to a permanent record 
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Presentation Notes
The purpose of interviewing Taxpayers and Third Party Witnesses is to:	Obtain their knowledge of the facts,Use the information obtained during the interview in your determination of the taxpayer’s correct tax liability and potential penalties,Establish the perspective and relationship between the taxpayer and any witnesses interviewed to better understand the function and structure of the Offshore Arrangement  reduce their testimony to a permanent record. Information obtained from witnesses:	• helps identify areas that require further development,	• identifies additional witnesses for interview  (for example, in a question, such as “If you did not attend the meeting, who did?”),	• locks-in a witness’s version of events,	• reveals anticipated testimony at trial,	• provides information to refresh a witness’s recollection,	• serves as a prior inconsistent statement for impeaching a witness, and	•constitutes admissions by a taxpayer/third party. Testimony often provides background information and places documents in proper context.  There is a lot of work involved in developing these challenging IIC cases.  Delay is your enemy!  The best ways to secure cooperation from the taxpayer is to demonstrate that you are serious about your effort and that you are going to proceed with your investigation, with or without his cooperation.  



Procedures for the Cooperative Taxpayer  
or Third Party Witness 

There are  three main parts to interviewing: 
 
 Part 1 – Identifying Witnesses 

 

 Part 2 – Preparation and Planning Steps, and  
 

 Part 3 – Conducting/Memorializing the Interview 
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Presentation Notes
There are  three main parts to interviewing:Part 1 – Identifying WitnessesPart 2 – Preparation and Planning Steps, and Part 3 – Conducting the Interview Lets review each part in more detail. 



Identifying Witnesses to Interview  

Customers    Family Members 
Suppliers    Family Office employees 
Competitors    Prior Examiners 
Other Parties to sales/purchases Litigants 
Lawyers    Ex-spouses 
Accountants    Business Associates 
Bankers    Drivers 
Brokers     Pilots 
Financial Advisors   UPS Shippers, Fed Ex 
Current Employees   Government Agencies 
Former Employees   Realtors 
Secretaries    Business broker 
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Presentation Notes
This slide shows a detailed but not an exhaustive list of potential persons to interview.Some witnesses are obvious persons of interest based on the issues under examination.  For example, with respect to any penalty where reasonable cause is an issue, it will probably be necessary to interview the return preparer to find out what facts the taxpayer disclosed to the preparer and what discussions took place between the taxpayer and the preparer.  For other issues, it will be necessary to deconstruct the transaction, determining who was involved in the planning or execution of the transaction.  Ask yourself, who was in a position to have knowledge that would be useful in building a complete factual picture of your issue? For example a Company Controller or Bookkeeper who approves Purchase Orders and writes checks for payment. Consider interviewing ex-spouses and former business partners as they may want to disclose damaging information.  Also consider interview current business partners and family members who may have a vested interest in the transaction.  Always consider the witnesses loyalty to the taxpayer.  It is very important to compare statements provided by one witness with statements provided by other witnesses. Do not consider lawyers and tax practitioners off limits because of the attorney-client and tax practitioner privileges. Those privileges do not apply when the lawyer or practitioner is acting in a capacity other than confidential advisor.  For example, actions taken by a lawyer to facilitate a commercial transaction, such as helping to form a corporation, acting as an intermediary between the client and a third party, or using an escrow account to transfer funds for a client, are not actions covered by the attorney-client privilege. Be thoughtful in determining the sequence in which you interview witnesses. Often, witnesses provide information you can use in a subsequent interviews.  Consider an “outside in” approach to scheduling interviews, starting with those witnesses furthest removed from the taxpayer’s control and influence and least motivated to withhold facts from you, and progressing to those most closely placed.  You may want to schedule appointments back to back ,especially for spouses, to limit the probability of the parties coordinating their responses.



Preparation and Planning 

 Research the Witness 
 

 Prepare an Interview Outline/Questions 
 

 Review and organize available information 
 
 Determine the location and time for the interview 
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Presenter
Presentation Notes
We will now discuss the Preparation and Planning Steps.  These steps can be broken down into four separate segments including, Researching the WitnessPreparing an Interview outline or series of questionsReviewing and organizing all available information andDetermining the location and time for the interview.



13 

Research the Witness 

 
 Review available taxpayer records, particularly 

correspondence, memos, and e-mail 
 

 I.R.S. Database searches 
 

 Public records searches 
 

 Internet searches for information and business 
related websites 
 

13 

Presenter
Presentation Notes
As discussed in Session II Investigative Techniques, it is important to have a thorough picture of your witness.  A primary advantage of being prepared is that the witness will be more apt to take you seriously as a professional and will be more forthcoming with information.  Know as much as possible about the witness before the interview.  Do your homework, understand your case, understand how each witness fits into your case, and create a game plan for each interview.  You will want to: Review available taxpayer records, particularly correspondence, memos, and e-mail provided.  Note the IRS does not summons service providers for emails so any item you can obtain voluntarily from the taxpayer is beneficial Conduct IRS Database searches including, IDRS, TEC, e-trak and  FinCenQuery, formerly known as CBRS, to name a few,Research Public recordsConduct Internet searches for information and business related websites andNOTE  that Google is a good tool to identify news items
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Prepare an Interview Outline and List of Questions 

 
 Determine what do you wish to accomplish 

 

 Organize your thoughts prior to the interview 
 

 Request that the witness specify and explain answers 
 

 Review facts gathered to ensure all relevant 
questions were asked 

 
Be flexible.  Ask follow up questions.   
Listen to the answers being given. 
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Presentation Notes
Ask yourself what you intend to accomplish with this interview. Define your objectives. Prepare an outline of the main topics that are going to be covered. An outline helps you to concentrate on the pertinent questions and topics and helps you avoid asking unnecessary questions or asking questions that have already been asked and answered. Include key questions that you do not want to forget. Mark important areas with reminders to: “Specify,” “Probe,” and “Explain.”  You may begin with a template for an interview but MODIFY it to be specific to your taxpayer or witness.  Keep questioning the witness until you are satisfied with the answer provided.  Sometimes you may have to walk away with a wrong or contradictory answer.  It is important to organize your thoughts in advance of the interview and to write them down. During the interview, you may get sidetracked or you may forget to ask about certain matters. You do not need to write down every question that you want to ask. You do, however, need to follow up on the witnesses’ answers and probe more deeply, as needed. You do not want to be tied to a list of questions; but you do want to have a written roadmap to follow. Effective interviewing is part skill and part art — try to develop a style that works for you. 	No examiner should begin an interview without a road map laying out the key areas to develop and a list of the critical questions. The number and order      of questions will depend on the examiner’s experience and personal preferences. The complexity of the issue also plays a significant role. As previously discussed, identify and include any documents you plan to discuss during the examination. Highlight major areas you plan to explore in your outline. Before you end the interview, take a short break to review your notes. Review the facts gathered to ensure that you asked all the necessary questions.  Only then should you release the witness.  Consult with counsel on your interview strategy and relevant questions to ask.  It is important to be flexible – ask follow up questions and LISTEN to the answers being given.We have a handout which provides suggested questions as a starting point to develop your interview.  It should not be used as a template but rather as tool to be adapted to fit your facts and circumstances.
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Review and Organize Your Information 

 

 Be prepared  
 

 Arrange data by topic and in the order of importance 
 

 Prepare documents you intend to use during the 
interview  
 Copies should be available if a court reporter is used 

 

 Check with EOI or Whistleblower Office before 
strategically sharing any information obtained from a 
Treaty or Informant 

15 

Presenter
Presentation Notes
Be prepared with the information relevant to your interview. You need to identify your strategy on when and how to reveal information that you have. Data should be arranged by topic and in the order you wish to cover it during the interview. Your file should only contain data that is pertinent to your witness.Be cautious with the information you disclose.  Projects, Whistle Blower cases, and Disclosure rules may prohibit documents that may be presented to the witness.In some circumstances you may show the witness a document such as a Bank Statement or Formation document in which the witness is a party.  However, if the information was secured as part of an IRS Project, you should consult with Exchange of Information or the Whistle Blowers office prior to the interview and before sharing any information from a Treaty or Informant. You do not want to be in the interview and then become apprehensive about what you can and can not share when following a line of questioning, resulting in the pertinent questions not being asked. Where exhibits are used in an interview that is being recorded by a court reporter or by other means, they should be referenced for the record.  They should also be maintained so that the record is clear on what information was being discussed.  Copies of documents should be available to attach to an affidavit or declaration from the witness.
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Location and Time for the Interview  I.R.M. 4.10.3.2 

 
 
 Fact and circumstances will dictate 

location for the interview 
 

 Sit across from the witness  
 
 Observe the demeanor of the witness 
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Presentation Notes
	•The selection of the location for the interview is important.  As stated in the IRM (4.10.3.2.2), “the time and place of interviews will be set by the 	Secretary as long as they are reasonably scheduled.”  An interview location and length of time should be determined based upon the facts and 	circumstances.  Will the interview be recorded? Will a Court Reporter be present? Will the interview only last a short period of time?  All of these 	factors are relevant in choosing where to conduct the interview.  	Assess the best time to interview the taxpayer or witnesses.  The best time will also depend upon the strategy of your examination and the 	cooperation of the witness. Be mindful that this interview may be the only opportunity that you have to actually voluntarily question the taxpayer or 	witness.  	If the taxpayer or witness is local, a face-to-face interview should be conducted. If the taxpayer or witness is out of your area, you can try to enlist 	the assistance of a local Revenue Agent to conduct the interview. If the taxpayer or witness is out of the area or country, then you may attempt to 	conduct a telephone interview. However, obtain clearance prior to interviewing over the phone if the taxpayer is out of the country.	In certain instances and when summonsing a taxpayer, interviews should be conducted at an IRS Office.  The IRS office located most closely to the 	party should be utilized to conduct the interview.  Interviewing a taxpayer at the IRS office enables the examiner to maintain control of the interview 	environment.  	•You should sit across from the witness so that the witness can hear and understand your questions and can reach documents that you hand to him.  	This setting also enables you to observe changes in the witness’s body language. In instances where the session is being recorded by a Court 	Reporter, the court reporter may provide instructions on where each party should sit.	•When the Service is incurring the expenses of a Court Report and possibly travel outside examiners regular territory, issue a summons.  This can 	ensure the witnesses appearance and avoid wasting of government funds. 



 
Conducting and Memorializing the Interview 

 

   The Successful Interviewer 
 

   Court Reporter 
 

   Questioning 
 

   Follow Through 
 

   Close the interview 
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Presentation Notes
The final piece of the interviewing process is the actual conduct of the interview.  The following are items or areas of special interest in this process:Characteristics of a successful interviewerPresence of a court reporterMethods of questioning the taxpayerThe follow through processandClosing the interview



The Successful Interviewer 

 Creates a team for the interview 
 Projects a confident and assured demeanor 
 Creates a non-threatening environment 
 Pays close attention to the witness 
 Listens attentively AND allows  witnesses to fully 

complete their answers 
 Clarifies answers that are vague or unclear 
 Retains control of the interview 
 Remains objective, flexible, and alert 
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Presentation Notes
When conducting an interview, you should consider never “Going it Alone”.  Create a Team who will accompany you to the interview.  Members of the team usually include IRS Counsel, your Team Manager, a Issue Specialist, or another Revenue Agent.  Conducting an interview in a team frees you up from note taking and enables you to fully concentrate on the witness and his answers.  It may also help to avoid any contentious situations from developing.  Finally, having Counsel present may assist you in the event that the representative raises legal arguments or the witness invokes his 5th Amendment privilege.  As an interviewer, you should project a confident and assured demeanor.  You should strive to create a non-threatening environment for the witness. You should pay close attention to the witness, listen attentively, and allow the witness to fully complete his answers to questions asked. When needed, you should follow-up with the witness to clarify any answers that are vague or unclear. You should always retain control of the interview.  You are the party asking the questions not the witness.  And finally, you should always remain objective, flexible, and alert.  You never know when the taxpayer will open a door while providing  testimony.  He may contradict himself or offer new information you were not aware of.  Some of the best interviews are when the taxpayer starts talking freely.



Meet at least 30 minutes prior to the interview 
 

 Provide business cards 
 

 Seat court reporter between witness and the principal 
questioner 
 

 Administer an oath to the taxpayer/witness 
“Do you swear that the testimony you are about to give in this 

matter is the truth, the whole truth and nothing but the truth." 

 

The Court Reporter 
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Presentation Notes
When an interview is being transcribed by a court reporter, plan to meet with the court reporter at least 30 minutes prior to the interview.  The reporter will need to set up, find access to an electric outlet, etc. Provide the court reporter with your business card and the business cards of any associates so that the court reporter can later refer to the cards for the correct spellings of names.  Also provide the correct spelling of the witnesses name and any IRS jargon that could be used.  Ensure that the court reporter is seated between the witness and the principal questioner for the best audio coverage.  It is appropriate to commence a recorded interview with a standard set of questions for the record to establish all parties present and that everyone understands the rules of the interview.  Either you or a Court Reporter will administer an Oath to the taxpayer or witness.  An Oath which can be used is “Do you swear that the testimony you are about to give in this matter is the truth , the whole truth, and nothing but the truth”.       The interview does not need to be a court reporter session in order for you to administer the Oath to a witness.  Administering the oath is an effective  tool to encourage the witness to be forthcoming and  truthful.



Securing the Court Reporters Services 

Court Reporter Request 
(Please complete all items in green highlighted areas) 

 
Specialist  Telephone #  
TP Name Control    
Witness    
 

Justification  

 
Vendor Name  
Address  Telephone #  
City  State  Zip Code  
Contact Name  
Vendor accepts MasterCard YES X NO  
Description of Services 
Date  Time: From  To  
Location  (include Rm or Ste #) 

Duration   Contact Name  
# of Transcripts Needed Original + 1   Approximate # of pages  
Estimated Costs 
Appearance Fee $37.50 Per 

day/hour? day Real Time  Cost $ 37.50 
        
Cost per page $ 4.95/PAGE Includes 

Copies?  NO  X YES If yes, how many? 1 
Estimated Pages  Add’l copy fee (see Justification)  
Delivery Fee $ 0.00 Cost or courier, etc. 

Note :  Need 1 Original, 1 copy, and 1 electronic copy on a CD.   
Diskette Fee $ 0.00    
Additional costs: $ 0.00 Detail (e.g. exhibit fee, tabs, 

etc.)  

Cancellation Fee $ 0.00  
   

     
Ship to Address 

 

*Turnaround time should be no later than 10 workdays from the date of the oral reply/deposition. ** 
 
 
Confirmation of Receipt and Acceptance 
Awards Number  
Date Services Received (rendered)  
Date Services Accepted *   
* (conformed to contract requirements) 
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Presentation Notes
The following is an example of the Requisition Form used to request the services of a Court Reporter.  The Examiner must identify the party to be summonsed, the reason for the summons, the specific vendor that your area uses, the estimated duration of time you will need the Court Reporter, a description of services including the date and location, and estimated cost.  The predetermined fees have been listed.The request is then elevated through your Manager for approval and arrangement for the Court Reporter’s Services with your areas designated Requisitioning Party.  



Questioning the Taxpayer or Witness 

Proceed from general topics to specific topics 
 

Lead off with open ended questions  
 

Interview like a Reporter 
 Ask the who, what, when, where, and why questions 

 

Use silence as an interview tool 
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Presentation Notes
Before beginning the interview, make the witness comfortable and establish a rapport.   Proper questioning is one of the most important aspects of an interview.  It is best to proceed from the most general of topics to specific topics.  Lead off with an open ended question, followed up by another open ended question to clarify and finally a more pointed question to finalize any specific details.  Open ended questions provide the witness with the opportunity to provide answers that are expected and unexpected.  It is in these instances that we garner the best and most useful testimony.  Use open ended questions to allow the witness to direct his response. In IIC cases, ask open ended questions to obtain salient information on the Offshore Arrangement: who was involved, (Taxpayer, Promoter, Bank, Management Firm)why it was set up,  (Promotion or personal inquiry)how it was set up,  (Structure of the Arrangement and how it worked)where it was set up, and (Jurisdiction(s) chosen and for what reason)when it was set up  (could impact audit/penalty years that are open)Is it still in operation (current and prospective tax implications) Use silence as a method to elicit testimony.  Do not answer the question for the witness.  Allow him to frame his own response based upon his understanding of what is being asked.  When requested, clarify the question for the witness.  But only the question not the answer.  Repeat questions at various times throughout the interview.  This may elicit  a more detailed response  from the witness.  It may also discredit the witness if the answer changes.  You are not only interviewing the witness to secure facts.  You are also interviewing him to establish his own or possibly the taxpayer’s credibility. We will interview certain witnesses for specific information.  One such example is the Return Preparer.  Interview the return preparer for advice or instructions given to the taxpayer, as well as the taxpayer’s instructions to the return preparer.  Interview the return preparer to ascertain what knowledge of the structure he possessed, if the taxpayer ever disclosed the Offshore Arrangement to him, did the return preparer offer any professional opinions regarding the tax consequences of the transaction.  Did he provide any professional advice regarding Foreign Information Return Reporting requirements?  Where reliance on the preparer is a possible defense to a penalty, it is important to probe for exactly what information passed between the taxpayer and the preparer.  When interviewing a preparer, it is good practice to include a request for all workpapers, any tax organizer secured from the taxpayer, and any written instructions, lists, planners, emails, notes of conversations, and correspondence with the taxpayer.  These documents will provide a rich source for areas to be questioned  during the interview.  If the return preparer has changed, interview the prior preparer for historical information and reasons that the taxpayer ceased using his services.



Follow Through… 

 Follow up on incomplete answers 
 Do not settle for an “I don’t know” 
 Get specifics  
 Narrow down time line 
 Establish the taxpayer’s story and fact pattern  
 Obtain information on any other party that may have 

engaged in the same structure   
 Allow I.R.S. counsel to handle legal issues that arise 

such as claim of privilege or evidentiary objections 
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Presentation Notes
 Incomplete or vague answers have little value. Follow up on any answer that is not complete and to the point with questions that will extract all of the information that the witness possesses. Always ask yourself if the answer provided answered your question.  Do not settle for an “I don’t know” response.  Ask the witness who would know or who does know.  Be specific on the knowledge that the witness possesses.  Narrow down a time for knowledge.Establish the taxpayer’s or witness’s story and fact pattern to clarify actions taken and to determine if and what penalties should be applicable.Often times in Offshore Arrangements cases, the POA lacks first hand knowledge of the taxpayer, the taxpayer’s actions and the preparation of the tax returns.  In these instances, the POA should not be an impediment in the interviewing process.  If the POA cannot answer your questions, then you need to speak to the party who can answer them.  Do not trade lists of questions back and forth with the POA!Obtain information on any other party that may have engaged in the same structure.  This could be either friends who introduced the taxpayer to the promoter or relatives or business parties with a vested interest in the arrangement such as a beneficiary of a foreign trust.  Consider interviewing related parties such as current spouses or ex-spouses, business partners, children, siblings, etc.  Depending upon the type of the offshore arrangement, the taxpayer will either hide or share with the persons in his life what he is up to.  Therefore, you should interview all relevant parties as they can provide you with leads in your case.  No party should be deemed insignificant.As we mentioned earlier, when you create your team, you should include IRS Counsel, so that they may handle legal issues or questions that arise such as a claim or privilege or evidentiary objections. After counsel handles the issue that was raised, you will most likely be able to continue with your line of questioning.  



Close of the Interview 

   
 Summarize all important points with the taxpayer 

 

 If a court reporter was not used: 
 Prepare a Memorandum of Interview (MOI) 
 Allow the witness to make changes to the MOI 
 Secure the witness’s signature on the MOI   

 

  Retain all records secured and notes taken 
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At the close of the interview the examiner should summarize all important points with the taxpayer to establish his concurrence and your understanding of the facts.  This provides the taxpayer the opportunity to clarify or correct any statements he made.  If the interview was conducted with a Court Reporter, all responses will be captured via the transcript of interview.  If the interview was not recorded, then the Examiner should prepare and date a Memorandum of Interview.  If possible finalize, print, and request the witness’s signature on the Memorandum of Interview.  The interviewee should be allowed to make any changes to clarify his position.  If this can not be done at the interview then it should be prepared as early as possible.  It is important to secure the witness’s agreement with the written record of the interview.  Retain all records secured and notes made during the interview as they may be discoverable material in the event of a FOIA request or Court proceeding



When Taxpayer Fails to Cooperate 

 
 Summons for testimony and documents 

 

 Formal Document Request for foreign 
documents 

  

 I.R.S. Tax Attaches, Revenue Service 
Representatives, and Exchange of Information 
Groups for foreign documents and interviews 
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Presentation Notes
It is important to start the process of interviewing the taxpayer or third-party witnesses as soon as it becomes apparent that the taxpayer is being less than fully cooperative.   All of the same procedures, facts and issues that are applicable to cooperative taxpayers need to be applied to an uncooperative taxpayer.  However, different courses of action may need to be considered.  We will provide an overview of three tools that can be used to obtain information related to an Un-Cooperative taxpayer or witness.  These items are:Issuance of a Summons Issuance of a Foreign Document Request, andContact with IRS Tax Attaché, Revenue Service Representatives, and Exchange of Information  Groups,
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Summons the Taxpayer or Witness 

 The Authority to Summons  
 

 Reasons for Summons under I.R.C. § 7602 
 To ascertain the correctness of a return 
 To make a return where none has been filed 
 To determine the liability of any person for any tax 
 To determine the liability of any transferee or 

fiduciary, and  
 To collect taxes due 

 

 
Resource Offshore Arrangements IPN: Summons Desk Guide 
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Presentation Notes
There are times when serving a summons on the taxpayer  or witness  may be the only way to secure testimony or obtain records located outside of the United States.  The summons is a formal demand to a taxpayer or third party requiring him/them to provide information in an IRS civil or criminal tax investigation.  It is a highly effective tool for use in Offshore Arrangement cases.  The Authority to Summons has been codified, regulated, and litigated over the years.  This information can be found in the Summons Desk Guide located on the Offshore Arrangements IPN.  IRC Sec. 7602 specifically authorizes the issuance of a summons for the following reasons:To ascertain the correctness of a return,To make a return where none has been filed,To determine the liability of any person for any tax:To determine the liability of any transferee or fiduciary, and To collect taxes due.



 Summons – I.R.M. 25.5 – Form 2039 

 
Type of Summons to be issued 

 

When to Summons the Taxpayer/Witness 
 

Time of Appearance for Taxpayer/Witness 
 

Verbiage to use in Summons 
 

Physical location of the Taxpayer/Witness 
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§An examiner should consider many factors before issuing a summons:  Have all other methods of securing the information been exhausted such as IDR’s, Third Party Contacts, Public Record Searched?  Will declining to enforce the summons adversely affect voluntary compliance?  If the DOJ will not enforce the Summons will that information embolden any group or category of taxpayers to become non-compliant?  Will a strong stand on a particular summons encourage future compliance from the taxpayer with regards to future requests for information, subsequent summonses, or summonses to other parties?  Is any criminal case pending?  Does the Department of Justice have a referral in effect IRC Sec. 7602(d).   First and foremost  do not issue a summons that you do not plan on enforcing.   It is a useless tool if unsupported or unenforced. Now lets talk about the types of Summonses. There are several types of summons: today we will discuss only Taxpayer Summons and Third-Party Summons.Taxpayers are required to file returns and keep permanent books of account or records sufficient to establish the amount of gross income, deductions, credits, or other matters required to shown in any return.  Form 2039 is the IRS Summons.  It is the IRS’s means of obtaining the above mentioned items when a taxpayer/third party does not willingly provide them.When to Summons the Taxpayer IRM 25.5 directs examiners to attempt to secure information from a taxpayer voluntarily before issuing a summons. Examiners should issue a summons for information when they need it to perform a proper examination and it is evident that the taxpayer either does not have or does not intend to provide the information.  A summons may also be issued to determine what records are available.  Examiners may summons a witness to ask what records exist and issue a second summons for the records themselves. IRC  Sec. 7605(a)  requires that the Time of Appearance for the taxpayer/third party must be reasonable under the circumstances. If the summons calls for testimony in connection with a request for records, the return date must be at least 10 days from date of service for taxpayer to appear or provide records. If the summons is to a Third Party then the return date must be 24-27 days from the date of service for a third party to appear or provide records. Any extensions for appearance should be carefully documented so as to create a record.  The agent should be able to say in an affidavit that plenty of opportunities for compliance were offered.The Verbiage to use in the Summons may only require that a taxpayer appear to give testimony and to bring existing books papers and records.  It  can not require a witness to prepare or create documents.  Review language with Counsel if unusual or uncommon items are being requested.



 Summonsing a Taxpayer or Witness  
Residing in the U.S. 

Individual Taxpayer  
 

Corporate Taxpayer 
 

Third Party Witness 
 

Third Party Record Keeper 
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A summons on an Individual Taxpayer requires personal service or that the summons be left at the party’s usual place of abode.(Summons Desk Guide Scenario 4 ) If you try to serve a summons but the taxpayer lives in a gated community and refuses you entrance you should attempt to hand the summons to the taxpayer while he/she is not at his last and usual place of abode.  This should be tried first.  If you are not successful, contact your local Counsel, because the procedure to use may depend upon the jurisdiction the summons is being served in.(Summons Desk Guide Scenario 2)A Corporation summons should be on an officer or director and not on administrative staff of clerical personnel.  Summonses for corporate records requires  personal service to the Custodian of Records.  Although IRC 7603 provides that a summons may be served by leaving it at the summonsed person’s last place of abode, this rule does not apply when a corporation is the summonsed party.  This is because a corporation has no place of abode.  Consequently, a Corporate summons should never be left  at the Custodian’s or authorized persons personal place of abode. A Third Party Record-Keeper  may be served via registered or certified mail or personally delivered to the party.  In cases involving foreign held assets or financial accounts, examiners should issue a summons to the taxpayer, because it may be the only way to secure records located outside the United States.



Summonsing a Taxpayer or Witness 
Residing Abroad  

 A U.S. Citizen who lives abroad may not be 
summonsed to appear 
 

 Available data should be used to determine if the 
U.S. Citizen regularly enters the U.S. 

 Accurint 
 TECs Records 
 Tax Attaché 
 Third Parties 

 Beware of taking official action outside of the U.S. as 
such acts may be prohibited by law in the foreign 
country 
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Special challenges exist when a Taxpayer/Witness  Resides Abroad.  While this complicates matters it is by no means an insurmountable obstacle.   A taxpayer’s foreign financial records can be summonsed if there is a US Branch of the foreign bank via Third Party summons procedures.  Such a summons will need to be submitted to the appropriate Field Counsel office for initial review.  Field Counsel will subsequently coordinate with the National Office) to determine the feasibility of issuance and enforcement of the proposed summonsA U.S. Citizen’s  domestic business records can be summonsed via the issuance of a Third Party Summons if it relates to taxable income.  A Foreign Third Party record-keeper cannot be summonsed.  The Revenue Agent should Contact Counsel to discuss options for securing information from a U.S. Citizen residing abroad. Generally, a U.S. Citizen who lives abroad may not be summonsed to appear in the United States as delivery of summons can’t be made in person due to the lack of jurisdiction in the offshore country. Beware of taking official action outside of the U.S. as such acts may be prohibited by law in the foreign country.  However,  if the person is in the U.S. they may be  served  a summons to appear . All available data should be utilized to determine if the U.S. Citizen regularly enters the United States.  Some items to consider to determine this are:Accurint – Obtain all available information on the taxpayer.  Does the taxpayer have property located in the United States?  Is it personal property, investment property, or commercial property? Does the taxpayer ever use the property?  Is it a location that a Summons on the taxpayer could be served?  While personal service is preferred the taping of the Summons at the place of Abode could result in an enforceable summons.  Again, this should be discussed with Counsel prior to being done.  TEC Records – As discussed in Session 2 you can secure travel records of the taxpayer if they possess a U.S. Passport.  This should disclose if the taxpayer makes frequent trips to the United States.  Examine their travel patterns to determine if there is a specific location or time of year that they come into the United States.  Consider investigating the placement of a TEC Alert on their passport so that notice will be given when the taxpayer enters the United States . This will be caught at the time the taxpayer goes through Customs. Third Parties – Contact Third Parties that may be able to identify if and when the taxpayer travels into the United States.  This could include close business associates, financial advisors, and/or family members.  These parties may have information relevant to the examination such as assets located domestically and offshore, the details of offshore arrangement the taxpayer could be engaged in and a location that would enable the service of a summons on the taxpayer.  Additionally, these persons could be a part of the Offshore Arrangement.  For example, they could be a named beneficiary of a Foreign Trust or Foreign Financial account.   Finally, Contact the applicable Tax Attaché. –  The Tax Attaché may be able to advise you if it is possible to serve a Summons in the taxpayer’s country of residence. Additionally, the Tax Attaché may be able to secure information on assets owned by the taxpayer.Prior to initiating any of these actions review your plan with your Team Manager and IRS Counsel



Claiming Fifth Amendment Privilege for Testimony 

 To claim a Fifth Amendment Privilege:  
 Taxpayer must appear 
 Only the taxpayer can raise this privilege (not the Rep.) 
 May not raise a blanket assertion of privilege 

• Assertion must be made to each and every question 
asked 

• Have detailed interview questions ready 
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In some instances a taxpayer will refuse to answer or provide testimony. If they choose to, don’t argue with them.  Just ask every question that you can think of that is relevant.  It is counsels job to determine if the taxpayer has grounds to claim the privilege.The taxpayer must still appear for the summonsed appointment.  Only the taxpayer can raise this privilege not their RepresentativeThey may not raise a blanket assertion of privilege, meaning that they need to make the claim for each and every question asked.  SO you should ask every question.  Summons Desk Guide Scenario 5For Example a POA advises you that their client is going to refuse to answer any questions and claim his 5th Amendment rights.  He states that you can rely on his answers to the questions as it will save time.  Is this permissible?  No!  Firstly, the taxpayer may not designate a proxy to provide testimony.  The taxpayer must personally appear to be asked the questions and assert the 5th Amendment privilege on a question by question basis.  How will a taxpayer know that his answer may be incriminating until the question is actually asked.  If you excuse the taxpayer based upon an blanket assertion of the 5th Amendment, a court could find that the IRS waived compliance and the summons becomes unenforceable. In these cases where you know in advance that the taxpayer will not testify a very detailed questionnaire should be prepared and Counsel should be involved with the case.A taxpayer may have grounds for raising privilege such as:•	A reasonable fear of incrimination by answering the questions.•	For documents the taxpayer mush show that the possession, authenticity or existence of the documents implicit in producing them are potentially incriminating.When a taxpayer claims privilege the examiner should act by attempting to have the taxpayer appear at the appointment and properly claim the privilege, document all questions asked and responses received.  Securing the services of a Court Reporter is a good idea in these instances.    The Examiner should not advise the taxpayer about the purpose of the questions being asked and should NEVER coerce the taxpayer.   Such an act will, immediately jeopardize the ability to enforce the summon .  When a summons is  issued to an entity  for records the entity  lacks the right to assert privilege.  The Custodian of the records may not raise privilege , and the requested documents must be owned by the entity not the individual to  preclude the individual from claiming privilege. As we discussed earlier this is why it is important that you have established your own Team who will assist you during your interviews, especially Counsel, as they can refute unjustified  privilege claims.  



Claiming Fifth Amendment Privilege for 
Production of Records 

Foregone Conclusions 
 

Required Records Doctrine 
 

Special language is required in summons 
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A summons to the taxpayer is usually the best way to obtain records of the taxpayer’s foreign accounts and entities.  The taxpayer, who has chosen to do business with a foreign financial institution, is in the best position to get access to records of those accounts, and a summons may be used to compel the taxpayer to obtain those records and turn them over to the IRS.  The fact the taxpayer is not presently in possession of the records is not a defense to the summons if he has the ability to obtain them.  The taxpayer’s right of access to the foreign account records is a question of fact.,.  Courts have required taxpayers to make “all reasonable efforts” to obtain records, up to and including hiring a lawyer in the foreign jurisdiction to assert legal rights against those nominally in control of the accounts.  The contents of bank records are not protected by the Fifth Amendment privilege. However, the act of producing bank records may be protected by the privilege if it communicates to the Government the taxpayer’s implicit admission that the accounts exist and that he has control over them. Counsel has two principal arguments to defend against the taxpayer claiming the Fifth Amendment for “act of production of records”.  The first argument is that the existence of the account and the taxpayer’s control over it are already known to the Government and are therefore “foregone conclusions.”  That is, because the Government already knows about the account and the fact the taxpayer controls it, the taxpayer is not telling us anything new when he turns the records over to us. This argument has consistently been successful where the government can show through independent evidence, for example taxpayers use of offshore credit card or copies of partial records of offshore account or entity, that the taxpayer controls a foreign account or entity.  In order to lay the foundation for a “foregone conclusion” argument, the summons must specify the foreign account by bank and account number or the foreign entity by name.The second argument is based on the “required records doctrine.”  This doctrine says that, if a class of records is required by law or regulations to be kept for a non-criminal regulatory purpose, the person obliged to keep the records may not claim the Fifth Amendment as a defense when he is asked to produce them. The required records doctrine applies to records required under the Bank Secrecy Act to be kept with respect to foreign bank accounts.  The BSA requires any U.S. person with a foreign financial account over $10,000 to keep for five years records reflecting the name on the account, the account number, the name and address of the foreign bank, the type of account, and the maximum value of the account during the year.  For those limited records, the taxpayer has no Fifth Amendment privilege for the act of production. The required records doctrine will not support the compelled production of account statements, transactional records or any records older than five years.  Because the records required under the BSA do not include all account records needed for an examination, it is better to rely on the foregone conclusion argument if we already know about the account.  However, for other accounts of which we are not yet aware, using a request for the BSA-required records in a summons can produce records identifying the unknown accounts, unless the taxpayer is willing to lie about not having other accounts and risk prosecution if the Service later discovers the accounts.  Once an agent identifies accounts through a request for the BSA-required records, a second summons can be used to specifically demand production of all records related to the account(s), and the Government can make the foregone conclusion argument if the taxpayer asserts the Fifth Amendment.  As a consequence of the above, the required records doctrine should only be relied upon to seek records of accounts that are as yet unknown.  This means that a summons should specifically request records of known accounts and entities with as much identifying information as possible and then ask for required records of other (unknown) accounts in a separate paragraph.  Special language is used for a “required records” summons and can be found in the Offshore Arrangement  Desk guide for Preparing, Issuing, and Enforcing Summonses.



Enforcement of the Summons  
I.R.M. 25.5.10.4  

The Powell Test   
In United States v Powell, 379 U.S. 48, 57-58 (1964), the 
Supreme Court held that a summons is enforceable if it 
meets 4 standards: 

1. The investigation is for a legitimate purpose; 
2. The requested material is relevant to the investigation; 
3. IRS does not already possess the information and 
4. All administrative steps are followed  
   

Information from any year can be summonsed if it might 
shed light on Taxpayer’s correct tax liability 
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When the TP fails to respond fully to the summons, either fails to produce docs, refuses to answer questions, claims privilege, or is a no show, consider moving to enforce the summons.  Talk to your GM, TM and local counsel.  Counsel will ask you to complete a Form 4443 and then there is a series of items to attach to the form, including copies of the summons, interview notes etc.  You will work with counsel on making the preparations for the referral and once complete counsel will forward to the DOJ..  Direction for requesting summons enforcement is spelled out in IRM 25.5.10.4   Although examiners have broad authority to issue a summons, this authority is not absolute.  An examiner must insure that the summons passes the broad tests established in United States v Powell, where  the Supreme Court held that a summons is enforceable if it meets 4 standards:•	The investigation is for a legitimate purpose;•	The requested material is relevant to the investigation;•	IRS does not already possess the information and•	All administrative steps are followed.Courts have very broadly applied the 4-prong test and held that: an IRS examination is a legitimate purpose.  In Powell, the Supreme Court thus noted that the IRS can issue a summons to investigate “‘merely on suspicion that the law is being violated or even just because it wants assurance that it is not.’”The relevancy test is met if the information “may be relevant or if it “may shed light” on the accuracy of the tax returns. This is a test that the Examiner determines.(Do not read)  Summons Desk Guide Scenario 3For example, a Representative may request that document production be limited due to volume, cost, or amount of time needed to gather the records.  They may advise you that the portions of the records are not relevant to the examination.  What should you do?  Well, you issued the summons because in your professional opinion you need the documents to conduct your examination.  The IRS is not bound by the word of the Representative or the summonsed party about the relevancy of documents.  You are entitled to determine that fact yourself.  Relevancy is important in Offshore Arrangements because it allows you to request documents outside the year(s) of audit.  You are not limited to requesting information to the years under exam if the information is relevant to your audit!  For example formation documents, basis computation documents  or documents establishing  beneficial ownership  and control of an asset.  So long as this information relates to establishing the tax implications  on your open year it is relevant and can be requested. It is not a fishing expedition!Summons Desk Guide Scenario 8In some instances a taxpayer will claim that they can not get foreign records.  All attempts have been made and have been unsuccessful.  You should discuss such a statement with your manager and Counsel then seek to enforce the summons.  A blanket asserting that the records can not be secured is insufficient.  Taxpayers are expected to exhaust ALL possible avenues for securing the records that the IRS deems to be relevant.  It us up to the court to decide if all efforts have been made.The IRS may not require production of documents already in its possession.  Therefore, examiners may not summons copies of filed returns.  Courts have, however, required production of documents already in the IRS’s possession in situations when the IRS only had copies and wished to inspect the originals. •Administrative steps are followed if the summons is properly served and if notice is given to anyone required to receive it  .The  examiner should document any failure to appear for the summons  or any  extensions granted.  You should also document any admissions that records exist or that the taxpayer refuses to comply with the summons.   IRC 7603 requires that a certification that the summons is a true copy must be placed on the summons delivered to the taxpayer or third party.  This statement is contained on the second section of the summons.  A copy of the Attestation page should be retained by the Examiner with the IRS copy of the Form 2039.Form 4443 Summons Referral will be prepared and forwarded to Counsel .  Counsel may request that the Agent prepare an Affidavit stating the facts regarding the issuance of the summons.  Generally, they will work with the Agent on the Affidavit.If due to the location of taxpayer and the agent, a different agent served the summons, a separate affidavit may need to be prepared stating the circumstances of the service.  Likewise if a case is transferred to another examiner, an affidavit may be needed from the other examiner or if this party is no longer available the Affidavit may need to be worded with special  language. Improper service of a summons may violate the 4th prong of the Powell test and will make the summons unenforceable.  This should be avoided at all costs.  Do not leave it with a doorman, neighbor, security officer, receptionist, etc.  This may render the summons  unenforceable.
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 Please take a few minutes to read: 
 
 Handout_Summons Enforcement Order  
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Summary of Case Study The case dealt with the assertion of 5th Amendment Privilege by a taxpayer over the production of records specifically requested by the IRS. Taxpayer asserted her 5th Amendment Privilege when the Government issued a summons seeking records relating to account(s) located at LGT Bank in the name of Miraleste Foundation for which the taxpayer had direction and control.The Government had secured records which identified that an account existed at LGT Bank in the name of Miraleste Foundation, a Liechtenstein Entity.  The Government had verified that neither the account or the entity had been reported by the taxpayer.  An examination was begun in September 2010.  The LGT records and other offshore records were requested from the taxpayer.  The taxpayer failed to provide records to the assigned agent.  In September 2011 a summons was issued.  The taxpayer failed to respond to the summons. Therefore, in September 2012, the Government moved forward with Summons Enforcement.The Taxpayer raised her 5th Amendment privilege against self-incrimination in response to the summons.  The Court held a hearing in January 25th 2013 finding that the records should be produced by the taxpayer and that records required to be maintained under the Bank Secrecy Act are not protected by the 5th Amendment.  They also held that the taxpayer may not make a Blanket Assertion of the 5th Amendment.  It must be asserted on a question by question document by document basis.In response to the hearing the taxpayer provided only a portion of the documents responsive to the Governments request.  She provided a letter again asserting the 5th Amendment privilege against self- incrimination.   Taxpayer was notified by the Government that she failed to assert the privilege on a question by question basis and that the 5th Amendment Privilege did not apply to the records required under the BSA.In September 2013 the Government filed a motion seeking enforcement of the Jan 25th order.  The Court reviewed the Required Records Exception and the Foregone Conclusion Exception. The Court applied the Required Records Exception and concluded that the records which show the name of account holder, the account number, the name and address of the bank, the account type, and the maximum value of the account which were required under the BSA needed to be provided to the Government. Therefore the taxpayer was required to provide those records to the Government.  These records were not protected by a claim of the 5th Amendment.  In applying the Foregone Conclusion Exception the Court found that the 5th Amendment does not protect the act of production of records when the existence and location of the records are foregone and add nothing to the Government’s information by conceding the existence.  The Court further concluded that the records are not protected and production can’t be refused when the Government can show the existence and location of the records.  Actual possession of the records was not necessary rather only control over the records needed to be demonstrated.  The Government had identified the LGT Account and Miralese Foundation and the taxpayer was thus required to provide those records without limitation. This case illustrates two points worth emphasizing.  First, sometimes cases require time.  The agent did not secure the needed information immediately.  Production of records spanned a period of 3 years.  Second, the agent had a team working with him.  When the 5th Amendment Privilege was made by the taxpayer the Agent was supported by IRS Counsel and the DOJ to achieve the final result of the Summons Enforcement procedure.  



Formal Document Request (FDR)  
I.R.C. § 982 

When and Why to use an FDR 
 IDR must have been issued 
 Failure or Inadequate response to IDR 
 Precludes later admittance of evidence in Court 
 

The FDR must be reviewed by Counsel prior 
to issuance 

 

Only foreign based documents relevant and 
material to the tax treatment of item 
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A second tool to use when dealing with an uncooperative taxpayer or witness is a Formal Document Request. An FDR is not used only to secure records but also to strategically prevent them from later being admitted into court. IRC 982 (FDR) – provides for the exclusion from evidence of documents believed to be in a foreign country.  Prior to issuing an FDR the Agent should Involve an  Offshore Cadre Attorney.  The agent must  have first issue an IDR  and received no response.  FDR is considered a preliminary method and can not be utilized until the IDR has failed to obtain the requested information FDR may request only information which has been requested previously via IDR.  Thus IDR should be prepared as comprehensively as possible to protect ability to issue FDR and should address as many specific issues as possible.  You should think strategically  to decide what items the Taxpayer may wish to use in Court that they would not want you to have at present.  Generally, these are the big ticket items like financial statements.The FDR must be reviewed by Counsel prior to issuance.  It must be for:Only for foreign based documentation; and For documentation relevant or material to the tax treatment of an examined item;if both of these prongs are not met then tan FDR can’t be used. FDR must notify the taxpayer of the following items:Issued pursuant to IRC 982;The time and place for production of the documents;A statement of the reason that the previously produced documentation (if any) is insufficient;A description of the foreign based information being sought; andA statement of the effect of the taxpayer’s failure to comply.The FDR must be mailed via either certified or registered mailIf a motion to Quash the FDR is filed by the taxpayer Counsel should be immediately notified.If a taxpayer fails to substantially comply without reasonable cause then the taxpayer will be prohibited from introducing the requested documents in any civil proceedings concerning the tax treatment of the examined items.Substantial Compliance “will depend upon all the facts and circumstances.  Reasonable Cause  - Foreign laws imposing civil or criminal disclosure are not considered reasonable cause IRC 982 (b)(1)Consider issuing if you are requesting information from an un-cooperative taxpayer.  FDR can’t compel oral testimony however it can request records to be included in the Summons.  Also, the FDR lack of response locks the taxpayer into a specific position and blocks the introduction of additional items to the court.



Tax Treaties – TIEA’s  

 Tax Treaty or Tax Information Exchange Agreement (TIEA)   
 

 Only after all domestic efforts have been exhausted  
 I.R.M. 25.5.8.5 

 

 Records may be limited to public access only items 
 

 Contact Tax Attaché  
 Records available may vary from country to country 
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This final resource available when dealing with an un-cooperative taxpayer is contacting the applicable Tax Attaché, Revenue Service Representative or Exchange of Information Group(s).  Contact the Tax Attaché prior to making the request as they can identify what information is available and may assist in wording  the referral.  Revenue Agents can make specific requests for assistance in gathering foreign based information.  Generally Tax Treaties have an Exchange of Information provision which allows competent authority of both countries to exchange information as do Tax Information Exchange Agreements (TIEAs) .  However, requests for records from countries where we do not have a Tax Treaty or TIEA may be limited to public access only records. If you have this situation consider using the Information Gathering IPN as a resource. You should contact the Attaches only after all domestic efforts to secure records have been exhausted.  IRM 25.5.8.5



False Invoicing Case Study 
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Now  lets  revisit our False Invoicing case study to see how the use of Interviewing Techniques and associated procedures worked to develop the Facts of the case.The taxpayer in our case study was deceased and therefore was not able to be interviewed.  his estate had two Executors, his widow and his long time accountant.  They retained the services of a Tax Attorney as their Power of Attorney.  Information requested on the IDR was not forthcoming from the Power of Attorney.  The “Taxpayer” was therefore deemed to be uncooperative and alternative courses of information gathering were employed. First, Counsel was contacted to determine how a summons could be issued on the Estate for record production.  With the cooperation of an Offshore Counsel wording was drafted and a summons was issued to each of the Executors for record production and testimony.  Next, Summonses were issued to each of the taxpayer’s sons. They were principles in the U.S. Corporation, they had a name connection to the Foreign IBC and they had traveled abroad to Country A  and B and had deposited funds around the same time as their father in 2008. Finally, they all traveled to Country A & B  shortly after their Father had passed away.  They were therefore considered viable possible sources of information.CONTINUED CLICK TO NEXT SLIDE --- 



False Invoicing Case Study 

FC 1 
U.S.  

Domestic  
Business 

Offshore 
Bank A 

$$$ 

FTR 
Deposit of $20,000 in 
American account 

36 

Presenter
Presentation Notes
Based upon scheduling the interviews with the sons were conducted first.  Son #1 was not too cooperative.  He professed no knowledge about the IBC but acknowledged the account at Bank A .  He stated he did not know how it was funded.  When pressed further he identified that he had been granted a POA on the account but had not exercised any acts regarding the account until after is Fathers death.  When questioned about his trip to Country A  in 2008 he stated his Father had taken he and his brothers there to celebrate his 80th birthday.  When asked about the money deposited in 2008 after the trip he stated that it was a gift from his father.Son #2 provided more details.  He admitted to knowledge of the Bank A  account, receipt of $25K in 2008, and awareness of FC .Son #3 was the most informative.  Like his brothers he acknowledged the Bank A account, the $25K funds, and FC.  He further detailed that the FC  was a listed vendor payee from the U.S. Corporation, and that he and his brothers had traveled to Country A and Country B after the death of their father to close out the foreign  accounts at Bank A and Bank B.  Son #3 described how his father had withdrawn $100K  cash and split it amongst the sons in 2008.  Son #1 and Son #2 had no qualms about bringing more than 10K in cash back into the US without declaring the money with Customs.  Son #3 had issues with bringing the money into the U.S.  Therefore, Son 1 and Son 2 split his money and brought it into the U.S. for him.  Neither of the sons nor the Father declared the money with customs regardless of the fact that they were each fully aware of the reporting requirements. Son #3 also stated that when he asked his Father about where the money came from and how if he had to report it his father told him not to worry about it.  It became evident that Son 3 was the most informative for the IRS but the weakest link for the taxpayer. Finally, the Tax Attaché was contacted to secure any public records for FC.  This contact yielded the formation documents and cessation documents for the FC.  The FC was formed in 2000 and ceased in 2009 just weeks after the taxpayer had passed away. 
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Based upon the interviews with the sons a schematic was prepared which identified the known pieces of the puzzle.  What needed to be determined was how the money moved from the U.S. Corporation to the Foreign  Foundation account at Bank A in Country A .An interview was conducted with the U.S. Company Controller who detailed that invoices for inspections services were submitted through the decedent rather than through the Purchasing Department as they did not have a Purchase Order that needed to be verified by the department.  He would then cut checks for these expenses.  The checks were made payable to the Foreign Corporation  and were deposited into an  account at Bank C.
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The Executors of the Estate were summonsed in for interviews and record production.  They were provided with the details identified to date and questioned on their knowledge.  Specifically the Executor who was also the decedents individual and corporate tax preparer.  They claimed not to know the specifics of the arrangement and also claimed an inability to secure the any records from Bank A , Bank B  or Bank C.The Summonses were referred to Counsel for enforcement procedures.  Once notified that the Department of Justice was planning an enforcement procedure the records for the entire transaction suddenly became available.  These records detailed the entire transaction, all the parties involved, and how the structure worked.  The records identified the FC,  the financial accounts at Bank A, Bank B, and the newly identified Bank C account.  They also identified the Foreign Foundation, a Management Company, an Investment Firm, and had all the records showing the taxpayers ownership and control over all the accounts and entities.The Offshore Structure worked like this.  The taxpayer hired a Management Company  in Country C to set up the Structure.  The Management Company  facilitated the formation of the FC, the Bank Accounts, and the Foreign  Foundation.  The Management Company would produce invoices on behalf of the FC and forward them to the taxpayer.  The taxpayer would present the invoices to the Controller of his U.S. Corp for payment.  Funds would then be wired to the FC account at Bank C.  When the balance in the Bank C account reached $50,000.00 the funds would be automatically swept to the Bank B account.  This account was also held in the name of the FC.  When the Bank B account balance reached $100K then the money would be moved to the Bank A account.  There the funds were managed by an Investment Company retained by the taxpayer.  The taxpayer withdrew only the $100K in 2008 when he visited Bank A with his sons.  He had diverted  $5million over the course of the schemes operation.   In the later years he had ceased the transaction due to age and illness.  his sons were aware of the Offshore Arrangement but did not continue its functioning.  
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In the second part of this presentation we will focus on penalties.We would like to reiterate that many foreign entities and financial accounts are legitimate, we are only talking those that are tax driven to avoid/evade tax



International Penalties and Civil Penalties 

 
Offshore Arrangements involve Foreign Entities 

and Foreign Financial Assets or Accounts 
 

 Generally no indications on U.S. returns  
 Most foreign transactions require reporting based 

upon ownership and control  
 Congress intended for the penalties to be severe 
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As our illustrations and discussions have shown most Offshore Arrangements involve Foreign Entities and Foreign Financial Assets or Accounts. Generally, no Entities, Assets, or Accounts are reported in an Offshore Arrangement.  They have not been included on the tax return filed by the individual nor have they been identified to the IRS. Remember these taxpayers are generally attempting to avoid or evade taxes.  This should always be considered as the case is being developed.Most foreign transactions require reporting under the Internal Revenue Code.  Reporting requirements also exist based upon ownership and control of Foreign Financial Accounts under Title 31.  When the taxpayer fails to file the required forms the applicable penalties can be substantial.Congress intended for these penalties to be severe.  It would be very difficult for the Service to find these entities if there was no self reporting.  The penalties can add up quickly, when there is a penalty applied for each year the TP fails to file and a potential continuation penalties if the TP refuses to file after notification. 
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Foreign Information Forms & Penalties 

Penalty Section Description Amount 
31 U.S.C.  Sec. 5321 Failure to File FinCEN Form 114 (Formerly TD F 90-

22.1) FBAR Report of Foreign Bank and Financial 
Accounts. 

Willful -  up to $100,000 or 50% of total 
account balance 
Non-willful – up to $10,000 per violation 

I.R.C.  Sec. 6048 and 
I.R.C.  Sec. 6039F 

Failure to File Form 3520 Annual Return to Report 
Transactions with Foreign Trusts and Receipt of 
Certain Foreign Gifts. 

35% of Gross Reportable Amount  
Gifts – 5% of  the gift per month up to 25% 

I.R.C.  Sec. 6048(b) Failure to File Form 3520-A Annual Information 
Return of Foreign Trust with a U.S. Owner 

5% of the gross value of trust assets 
determined to be owned by the U.S. 
person. 

I.R.C. Sec  6038 
I.R.C. Sec. 6046 

Failure to File Form 5471, Information Return of a 
U.S. Persons with Respect to Certain Foreign 
Corporations. 

$10,000 per failure with additional $10,000 
per month beginning 90 days after 
notification of filing requirement not to 
exceed $50,000 per return. 

I.R.C.  Sec. 6038A 
I.R.C.  Sec 6038C 

Failure to File Form 5472, Information Return of a 
25% Foreign-Owned U.S. Corporation Engaged in a 
U.S. Trade or Business 

$10,000 per failure with additional $10,000 
per month beginning 90 days after 
notification of filing requirement. 

I.R.C.  Sec. 6038B Failure to File Form 926 Return by U.S. Transferor of 
Property to a Foreign Corp. 

10% of the value of the property transferred 
up to a maximum of $100,000 per return 
with no limit if the failure to report was 
intentional 
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Presentation Notes
The Internal Revenue Code and Title 31 U.S.C. 5321 require the filing of forms to identify transactions with foreign accounts, foreign corporations, foreign partnerships,  and foreign trusts.   It also requires reporting of foreign gifts.  The most common Information Return  and Civil penalties have been highlighted.  Failing to report the entities, accounts or transactions can trigger the application of penalties.These slides detail the most common  foreign information forms, the authority under the IRC, and a brief summary of the penalty amount.  CONTINUED:  Click to next slide:
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Foreign Information Forms & Penalties 

Penalty Section Description Amount 
I.R.C.  Sec 6038 
I.R.C.  Sec 6038B 
I.R.C.  Sec 6046A 

Failure to File Form 8865, Return of U.S. Person 
with Respect to Certain Foreign Partnerships. 

$10,000 per failure with additional $10,000 
per month beginning 90 days after 
notification of filing requirement not to 
exceed $50,000 
10% of the value of the property transferred 
up to a maximum of $100,000 

I.R.C.  Sec. 6651(f) 
I.R.C.  Sec. 6663 

Civil Fraud Penalty where the failure to file or the 
understatement of tax is due to Fraud. 

up to 75% of the unpaid tax 

I.R.C.  Sec. 6651(a)(1) Failure to File a Tax Return  5% of the balance due plus additional 5% 
per month or fraction thereof during the 
failure not the exceed 25% 

I.R.C. Sec.  6651(a)(2) Failure to Pay amount of tax shown on the return .5 % of the amount of tax shown on the 
return plus an additional .5% for each month 
or fraction thereof that the amount remains 
unpaid not to exceed 25%. 

I.R.C. Sec. 6662(a) Accuracy Related Penalty  on Underpayments 20% penalty 

I.R.C. Sec. 6038D and 
6662(b)(7) and 6662(j) 

Form 8938 – Statement of Foreign Financial 
Assets 

40% of underpayment of tax that is 
attributable to an undisclosed foreign 
financial asset understatement 
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Presentation Notes
Several of the listed penalties have been reviewed in detail in earlier sessions.  Please refer to the lessons presented and the IPS units created by the Foreign Entities IPN for a thorough examination of the authority for and computation of the penalties covered. Our discussion will focus on how International Penalties correlate to Offshore Arrangements.
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Presentation Notes
The key players in an Offshore Arrangement are:The U.S. TaxpayerA closely held Domestic BusinessAn Offshore IBC, Partnership, and/or Trust, andA Foreign Financial AccountOnce the parties who make up the Offshore Arrangement are identified the information return filing requirements and applicable penalties can be determined.Creating a Schematic of the parties involved and what occurred with regards to those parties will assist in identifying what penalties may apply.
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Presentation Notes
Lets now look at a simple example of an Offshore Arrangement to identify the possible Information Returns required and potential penalties.Fact PatternA U.S. Person uses their Domestic Corporation in an invoicing arrangement to divert money from the Domestic Corporation to an IBC.The IBC is beneficially owned and controlled by the U.S. Person. The IBC deposits the funds received into an Foreign Financial Account held in the name of a Foreign Grantor Trust.The U.S. Person withdraws money from the Foreign Grantor Trust as desired as they possess direction and control over the Trust as the beneficial owner.
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Presentation Notes
Based upon the information gathered it appears that property was transferred in the form of cash to the Offshore IBC.  This IBC is a Controlled Foreign Corporation owned 100% by the taxpayer .  Therefore there may be a requirement to file Form 926 Return by a US Transferor of Property to a Foreign Corporation.   
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Presenter
Presentation Notes
The Offshore IBC can be categorized as a Controlled Foreign Corporation .  Therefore, since the taxpayer is the 100% owner then the Form 5471 Information Return of US Persons with Respect to Certain Foreign Corporations may be required to be filed
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Presentation Notes
The taxpayer set up a Foreign Grantor Trust to be the recipient of the diverted funds from the Domestic Business.  The existence of the Foreign Grantor trust may trigger the requirement to file Form 3520 Annual Return to Report  Transactions with Foreign Trusts and Receipt of Certain Foreign Gifts and Form 3520-A, Annual Information Return of Foreign Trust with a US Owner.
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Presentation Notes
The taxpayer set up a Foreign Financial Account.  This account is required to be identified on FinCEN Form 114 (FBAR) formerly known as TDF 90-22.1 if the account balance exceeds $10,000 at any time during the year.  The account is also reportable on Form 8938 which requires that certain foreign financial accounts and offshore assets be reported beginning in tax year 2011.
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Presentation Notes
Finally, civil penalties to consider are the Fraud Penalty and Accuracy Related Penalties.  Based upon this simple Offshore Arrangement the taxpayer could be facing FIVE types of potential penalties!  That could be quite expensive to the taxpayer!  
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Civil Penalty Decisions  

 
 
 I.R.C. § 6663 - Fraud Penalty  

 
 

 I.R.C. § 6662(b)(7) and (j) - Accuracy Related Penalty 
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Presentation Notes
As we have said many times through our series of presentations, in Offshore Arrangements we are focused on the abusive arrangements engaged by taxpayers.  You should be considering the development of fraud with your FTA in almost all of these cases.  If you have certain fact patterns you need to get your manager and the FTA involved. Then you can determine which is more appropriate, civil or criminal.If the case does not rise to the level of fraud, consideration should be given to negligence penalties.This portion of our presentation is not intended to demonstrate how to develop a fraud case but rather is meant to provide you ideas for lines of questioning when considering the badges of fraud.
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Civil Penalty Decisions 
I.R.C. § 6663 - Fraud Penalty 

 
  IRS has the burden to prove that: 
 

1.an underpayment in tax exists, and  
2.the taxpayer willfully intended to conceal, mislead 

or otherwise prevent the collection of taxes 
 

Willfulness is determined by showing the following:  
 

1. Knowledge  
2. Intent  
3. Purpose   
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Presentation Notes
If a taxpayer knowingly structured their Offshore Arrangement to divert pre-tax dollars offshore, then their actions could warrant the Fraud Penalty. The Fraud Penalty should be considered on most Offshore Arrangement cases! Once the Offshore Arrangement is identified the Examiner should work to thoroughly develop and document the facts of the case.   The Examiner, Team Manger, and Fraud Technical Advisor should work together to devise an action plan. This plan should identify what items are needed to establish the IRS’s  burden of proof, that :(1) an underpayment in tax exists, and (2) the taxpayer willfully intended to conceal, mislead, or otherwise prevent the collection of taxes.�Willfulness is not present where a taxpayer has acted by mistake, accidentally, or in good faith. Making an honest mistake is not fraud while deliberately choosing to not comply with the law can be. Mistakes, inadvertence, reliance on others, honest differences of opinion, and mere negligence or carelessness do NOT constitute willful intent.Willfulness is determined by showing the following: KNOWLEDGE – The taxpayer must know the result of his act; he must believe that it will result in an illegal understatement of his tax liability. KNOWLEDGE may be shown by the taxpayer’s actions. INTENT – The taxpayer must intend to do the act.  INTENT can be implied from a taxpayer’s actions. PURPOSE – The taxpayer’s PURPOSE must be to understate their tax liability.       When working your case the FTA will assist you in determining whether to pursue Civil or Criminal Fraud.  The knowledge, intent, and purpose of the taxpayers actions need to be assessed to determine if the Government can prove  Civil Fraud with “clear and convincing evidence “ or Criminal Fraud “beyond a reasonable doubt.”It is very important that an alternative position of negligence is developed  in case the fraud argument is not sustained.  
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Civil Penalty Decisions 
I.R.C. § 6663 - Fraud Penalty 

 Taxpayer Involvement 
 Did the client have control over the offshore accounts/transactions? 
 How did the client access the funds?  
 How complex was the client’s financial transactions?  (Multiple Trusts, 

Multiple Countries, Convoluted Arrangements) 
 What role(s), or title(s), did the taxpayer hold under the scheme 

arrangement? e.g. Manager, Director, Trustee, Beneficiary 
 Did the taxpayer play an active role in the scheme? 
 Who set up the scheme?  
 What communications did the taxpayer initiate or become involved in 

(emails, letters etc.) concerning the scheme? 
 What types of reports, if any, did the taxpayer receive from the promoter 

regarding the funds and/or the program? 
 Look for badges of fraud (unreported income, concealment, destruction 

of records, use of code words, etc.) 
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Presentation Notes
When a fraud case is being developed the Examiner needs to identify the fraud indicators to prove an affirmative act by the taxpayer.  The taxpayer must be interviewed to identify how involved they were in the execution and conduct of the Offshore Arrangement.  Questions such as the ones listed should be considered during the interview.   You want to know how they got involved? who set up the scheme? Was it the TP, their parents or maybe even an Employer? Did the taxpayer have an active role?  How did they communicate? How did they access the funds?Look for badges of fraud including unreported income, concealment, destruction of records, use of code words
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Civil Penalty Decisions 
I.R.C. § 6663 - Fraud Penalty 

 Taxpayer Knowledge of Scheme 
 Did the taxpayer change accountants during the period of 

involvement in the scheme? 
 Has the taxpayer participated in previous abusive schemes? 
 Did the taxpayer disregard competent advice from the Service 

or other sources? 
 How many years was the taxpayer involved in the scheme? 
 Prior convictions for similar offenses? 
 Prior civil examinations, adjustments, fines, penalties, criminal 

investigations and correspondence relative to illegal 
schemes? 

 Information/documentation in the possession of the taxpayer 
that address illegality of the scheme? 
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Presentation Notes
The Examiner also needs to determine if the taxpayer was aware that the Offshore Arrangement was abusive and designed to circumvent the tax laws.  Questions such as the ones listed should be considered during the interview.Did you notice the taxpayer get a new preparer? Why?  Maybe the old preparer was uncomfortable with the situation?  Maybe in the year the scheme started, the promoter referred the TP to a new preparer familiar with the scheme?  Talk to the old preparer, find out why the relationship ended?What details did the TP have about the scheme?  Does he have promoter material?  What was he told about how the scheme works?  Does he have an opinion letter?  Did he ever question its reliability?  Maybe get a second opinion from the IRS or another unrelated professional?Is the TP a known abuser?  Was he identified as participating in an earlier arrangement in e-trak of some other database?  �Can you tell from IDRS if the TP has been examined in the past?  If so what were the results?  Were penalties assessed?Has be been convicted of things other than tax crimes?  Does he show a propensity to be unlawful?
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I.R.C. § 6662(b)(7) and (j)  
40% Accuracy Related Penalty  

As a part of FATCA, I.R.C. § 6662(b)(7) and (j) were 
enacted.  This section calls for a 40% Accuracy Related 
penalty on underpayments of tax that are attributable to an 
undisclosed Foreign Financial Asset* understatement 
 

An undisclosed foreign financial asset includes any asset 
that is subject to information reporting under I.R.C. 6038, 

6038B, 6046A, 6048, and 6038D 
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Presentation Notes
Next, Examiners should also consider the IRC Sec. 6662(b)(7)and(j) Accuracy Related penalty. As a part of FACTA IRC 6662(b)(7) and (j) were enacted.  This section calls for a 40% Accuracy Related penalty on underpayments of tax that are attributable to an undisclosed Foreign Financial Asset understatement.The Foreign Financial Asset understatement for any tax year is the portion of the understatement for the year that is attributable to any transaction involving undisclosed foreign financial assets.  An undisclosed foreign financial asset includes any asset that is subject to information reporting under IRC 6038, 6038B, 6046A, 6048, and 6038D.  In our earlier example Information reporting existed via the Form(s) 5471, 3520, 3520-A, and Form 8938.Therefore the IRC 6662 (b)(7) and (j) penalty of 40% should be considered by the Examiner.  
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Civil and Information Return Penalties 

Understand the taxpayer’s Facts and 
Circumstances 

 

Consider Reasonable Cause Arguments 
 

Once established the Taxpayer is subject to the 
resulting  tax consequences of the Offshore 
Arrangement 

 

 The substance of a transaction controls, not the 
form  
 The Supreme Court and Tax Court have consistently held that the 

substance rather the form of a transaction is controlling for tax 
purposes. 
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Presentation Notes
Penalties are assessed based upon your understanding of the taxpayers Facts and Circumstances.  If the taxpayer can establish Reasonable Cause then most Information Return Penalties will not be assessed.  However, the exception is the Civil Fraud penalty which requires the examiner to establish Willfulness on the part of the taxpayer.  The Offshore Arrangements Session I, Basic Structures Used to Conceal Beneficial Ownership of Foreign Financial Accounts and Other Assets, covered the issue of Reasonable Cause so a detailed discussion of that topic will not be re-visited.  Please refer back to Session I for additional information.The taxpayer may claim that they did not neglect their filing requirement as they were ignorant of the Information Returns necessary.  In some instances they may acknowledge that the entities used in the Offshore Arrangement lack economic substance therefore they should not be penalized with Information Return penalties. Examiners need to be mindful that the taxpayer may not alter for their benefit the substance of the transaction.  They put the Offshore Arrangement into effect and must respect the consequences of those actions. The Supreme Court and Tax Court have consistently held that the substance rather the form of a transaction is controlling for tax purposes;             (Do not Read Case cite) Gregory v. Helvering, 293 U.S. 465 (1935); Helvering v. Clifford, 309 U.S. 331 (1940); Estrada v. Comm. T.C. Memo. 1997-180.   Having the IRS determine that an IBC or Foreign Grantor Trust were only created to facilitate the movement of funds offshore does not alter the structure the taxpayer established!  They are still subject to Information Return penalties unless they can establish Reasonable Cause.  Often times poor tax planning or Estate planning can result in unintended tax consequences.  However, the substance of the transaction will prevail and penalties should be considered.Neither the Fraud or Accuracy penalty will be sustained if the FACTS of the case are not thoroughly developed and documented. Examiners need to use all resources available to complete an Offshore Exam. The conduct of a thorough and complete interview with the taxpayer, return preparer, promoter, and other relevant witnesses will enable the Examiner to secure many of the necessary facts .  They must research the issue(s), investigate the taxpayer, and utilize information gathering processes such as Summons and Foreign Document Requests.  This will  comprise the foundation for a quality exam and determination of any applicable penalties.



False Invoicing Case Study  

FC 1 

Offshore  
Bank C 
  

U.S.  
Domestic  
Business $$$ 

Send False Invoice 

$$$ 

Offshore  
Bank B 

 

Offshore  
Bank A 

$$$ 

$$$ 
$$$ 

$$$ 

FTR 

57 

Presenter
Presentation Notes
The False Invoicing case was an actual IIC Case.  It was technically and procedurally challenging. It required the involvement  and input from IRS Management,  The Tax Attaché, a Fraud Technical Advisor, IRS Counsel, and the Department of Justice.  Together with the support and cooperation of all parties  the case was brought to a successful conclusion.Even though the taxpayer had not diverted any funds during the years under examination we were able to assess tax was assessed  on the income generated from the Offshore Accounts.  The Accuracy Penalty was also assessed though the fraud penalty was very seriously considered.  However due to the small amount of unreported income and the fact that the taxpayer was deceased a decision was made not to apply the Fraud Penalty.   The largest assessments from the Examination were not the tax assessment but rather the penalty assessments.  The IRS proposed Willful FBAR penalties for each open year after review and consultation with FBAR Counsel.  The actions of the taxpayer to divert the funds and his affirmative and confirmed instructions to hold statements, his refusal to complete a W-9 and other documented instructions to the Bank clearly illustrated that the taxpayer was aware of the FBAR filing requirements and willfully acted to avoid complying with them.  The total FBAR penalty exceeded $925,000.00.  Information return penalties were also assessed for failing to file Form 3520 and 3520-A’s.  The Form 3520 penalties were over $175,000 and the Form 3520-A penalties were $1,100,000.00.  Total penalties proposed exceeded $2.2 million.The value of the account in the year of examination was around $2.2 million due to the market decline in 2008.  Therefore the total penalties wiped out in full the funds remaining.   The  Executors were not in agreement and requested to go to Appeals on all penalties.  The cases were sent to Appeals where the proposed assessments were upheld IN FULL!!  No amounts were conceded!  Subsequent to the Appeals decision the Executors agreed.  The Appeals Officer stated in the Memorandum that the actions of the taxpayer were so egregious and deliberate that a finding of Reasonable Cause was impossible.  She further stated that the development of the case was clearly documented and “Based upon such a thorough evaluation and gathering of all the salient facts a finding in the taxpayer favor would be deplorable.”  



Summary 

 Identifying an Offshore Arrangement requires a thorough 
interview and extensive fact finding. 

 Interviewing the taxpayer and memorializing testimony is crucial 
in the conduct of a quality examination.  

 Summons are an administrative tool Congress has provided to 
enable an examiner to perform their duties. 

 Failure to file required information returns, may result in severe 
penalties. 

 When an abusive arrangement is identified, examiners should 
consult with the manager and FTA in considering applying fraud 
penalties. 

 FATCA provides for a 40% accuracy related penalty on 
underpayments of tax that are attributable to an undisclosed 
Foreign Financial Asset. 
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Presentation Notes
A summons is an administrative tool Congress has provided to enable an examiner to perform their duties. Examiners should not hesitate to issue a summons when they determine one is required.  This decision may always be made in concert with your Team Manager and Counsel.  The Offshore Arrangements IPN has prepared a Desk Guide for Investigative Techniques and Interviews and a Desk Guide for Preparing, Issuing, and Enforcing Summonses which contains many of the items reviewed today.  The Desk Guide for Summons additionally includes a series of Summons Procedural Questions and Answers.  These are presented in a series of scenarios based upon actual questions from examiners and may be useful tools to review when faced with a Summons issue. There are also IPS units under the Foreign Entities IPN that deal specifically with penalty application for foreign information returns.Information Return Penalties and Civil penalties should be considered and developed on all Offshore Arrangement cases.  As our Case study demonstrated sometimes the fruits of our labor lie not in the tax assessment but rather in the penalty assessment.Offshore Arrangements are usually deliberate, well thought out, and executed acts on the part of the taxpayer.   Such acts are designed to disguise ownership of assets or accounts placed offshore and to avoid the payment of taxes on those assets or accounts.  All means available to the Examiner should be utilized to develop a successful case to counter the Offshore Arrangement.  
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Objectives 

You are now able to: 
 

 Identify relevant parties to interview  
 Prepare for a quality interview 
 Identify the tools and procedures available to secure an 

effective interview with cooperative and uncooperative 
taxpayers or third parties 

 Identify challenges faced with uncooperative                       
U.S. Citizens residing abroad, and  

 Describe how penalties which could be applicable as a 
result of an Offshore Arrangement can be identified and 
developed 
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You are now able to :Identify relevant parties to interview Plan and prepare for a quality interviewIdentify the tools and procedures available to secure an effective interview with cooperative and uncooperative taxpayers or third parties.Identify challenges faced with uncooperative Taxpayers or Witnesses  residing abroad, and Describe how International Penalties correlate to Offshore Arrangements. 



Contact    
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(b) (6)
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CPE Question #1 

True or False 
 
Do you want CPA CPE Credit for this lesson? 
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Presentation Notes
This is CPE Question #1.  
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CPE Question #2 

True or False 
 
When interviewing a taxpayer or witness,  the Examiner 
should adhere strictly to predetermined and pre-approved 
questions. 
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Presentation Notes
This is CPE Question #2.  True or FalseWhen interviewing a taxpayer or witness, the examiner should adhere strictly to predetermined and pre-approved questions.The answer is False.  While you should have an outline or listing of questions, you should remain flexible in the conduct of the interview allowing for deviations.  You can never tell what information you can obtain when you allow the taxpayer fluidity in his answers.  Some of the best and relevant information is secured when the taxpayer is permitted to ramble along in his response.  



CPE Question #3 

Which of the following items is not a part of 
Interviewing the Taxpayer? 
 

 a.  Identifying the Witness 
 b.  Writing the case file up for Appeals 
 c.  Preparing and Planning for the Interview 
 d.  Conducting the Interview 
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Presentation Notes
B.  Writing the case up for Appeals.



CPE Question #4  

True or False 
 
A Summons may be served by certified or 
registered mail to a taxpayer or witness 
residing abroad. 
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Presentation Notes
 False – A summons may not be issued to a taxpayer outside of the United States.



CPE Question #5 

True or False 
 
Generally, an examiner should not allow a 
taxpayer or witness to claim a blanket 
assertion of their Fifth Amendment 
Privilege.  
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Presentation Notes
 True – Generally, the 5th Amendment must be made on a question by question basis.  However, if the Agent does not raise an objection then the blanket assertion could be made.  It is not usually advisable to allow a blanket assertion.  Ask the taxpayer each and every question for which you wish to secure an answer.



CPE Question #6  

True or False 
 
Penalties must be asserted for the failure 
to file foreign information returns. 
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 Answer:  False.  The taxpayer may provide a reasonable cause argument to avoid penalty application.



CPE Question #7 

True or False 
 
The burden of proof in the application of 
the fraud penalty rests with the Taxpayer. 
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 False – The Burden of Proof rests with the IRS.



CPE Question #8 

True or False 
 
An examiner should consider the 
possibility of fraud when an abusive 
Offshore Arrangement is identified. 
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 True 



CPE Question #9 

True or False 
 
I.R.C. § 6662 only allows for the 
application of an Accuracy Related penalty 
of 20% of the identified understatement of 
Tax. 
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 False – New IRC 6662(b)(7) and (j) has a 40% penalty that can be applied in some Offshore Arrangement cases.
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