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Penalty relief available for
cash-only businesses

IRS will review requests on a case-by-case basis

By Dennis Brager

he Electron-
ic Federal Tax
Payment System

(EFTPS) represented
a wave of efficiency
| and ease for busi-
B ness and government
alike by replacing
paper checks with a method for making
electronic tax payments. Under EFTPS,
businesses are required to pay most tax-
es, including FICA, FUTA and corporate
income taxes electronically. Not comply-
ing with these requirements can subject
businesses to a 10% failure-to-deposit
penalty with limited options for relief.
Compliance with the law obviously re-
quires having a bank account. For most
businesses, this is not a problem. Open-
ing a bank account is usually the very
first thing that a business owner does
when starting a new venture.

As marijuana entrepreneurs know,
opening a bank account can range from
challenging to impossible. The reason is
that although 23 states and the District
of Columbia have legalized marijuana,
at least under certain circumstances,
federal law still treats the sale of mar-
ijuana as a crime. Banks are concerned
that this could open them up to federal
charges of money laundering or aiding
and abetting the sale of an illegal sub-
stance. Nevertheless, marijuana sellers
are still required to make tax payments
electronically. Without a bank account,
marijuana businesses have no choice but
to make these payments in cash and risk
incurring the 10% penalty for failing to
make electronic deposits.

Earlier this year, the issue came to a
boiling point. AllGreens, LLC, a mari-
juana dispensary in Colorado, had paid
its employment taxes in cash and the
IRS imposed the 10% penalty. Under
the law, the penalty may be waived by
the IRS if a taxpayer can show that the
failure to pay electronically was due
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to reasonable cause and not willful ne-
glect. Reasonable cause is based on all
the facts and circumstances in each sit-
uation and allows the IRS to provide re-
lief from a penalty that would otherwise
be assessed. Reasonable cause relief is
generally granted when the taxpayer
exercised ordinary business care and
prudence in determining his or her tax
obligations but nevertheless failed to
comply with those obligations.

AllGreens first took its case to an IRS
appeals officer and argued that the in-
ability to open a bank account amounted
to reasonable cause and, therefore, the
penalty should be waived. The IRS ap-
peals officer was not impressed and up-
held the penalty.

Not deterred, AllGreens filed suit in
the United States Tax Court arguing that
the actions of the IRS appeals officer, in
failing to waive the penalties, was im-
proper. Before the Tax Court ruled on
the matter and shortly after AllGreens
filed its case in the Tax Court, the IRS
threw in the towel and conceded that
AllGreens was not responsible for a
penalty. One principle this demonstrates
is that despite the fact that the IRS is the
800-pound gorilla in the room some-
times the best way of convincing the
IRS to see reason is by filing a lawsuit.
However, the story doesn’t end there.

Since the Tax Court never ruled on
the facts of AllGreen’s case, there is no
precedent that other marijuana dispensa-
ries could point to in future matters. To
its credit, the IRS issued favorable guid-
ance to its employees on how to evalu-
ate future claims of reasonable cause for
what it euphemistically calls “unbanked
taxpayers.” The guidance comes in the
form of changes to the IRS Penalty Re-
lief Handbook located in the Internal
Revenue Manual (IRM).

Although the IRM is not technically
binding on the IRS, as a practical mat-
ter most IRS employees treat it as their

bible. The changes provide that the IRS
will not impose a penalty if a taxpayer
can show it made reasonable efforts to
obtain a bank account, but nevertheless
was unable to get a bank account during
the period at issue. To qualify for this
relief, the business must submit the fol-
lowing:

* A signed statement explaining the
attempts to open a bank account. The
statement does not need to be in any par-
ticular form, but it should clearly iden-
tify the taxpayer’s name, address and
taxpayer identification number.

» Corroborating documentation that
would demonstrate the business’ inabil-
ity to open a bank account, including
bank correspondence, denied account
applications, etc. The documentation
should show at least one attempt to ob-
tain a bank account.

The IRS will review requests for pen-
alty relief on a case-by-case basis. The
IRS says that the taxpayer can rely on
the same documentation for a period
for 24 months from the time it became
unable to obtain banking services. How-
ever, the taxpayer is supposed to make
continued efforts to open a bank ac-
count.

If a taxpayer can obtain a bank ac-
count, but chooses not to or if a busi-
ness does not make efforts to open a
bank account, then they will not qual-
ify for penalty relief. As a practical
matter, marijuana dispensaries should
consider making attempts to obtain a
bank account on an annual basis and
should keep copies of all emails and
correspondence. This is a dynamic area
and it is easy to envision the IRS deny-
ing relief if there are multiple banks,
which are willing to open accounts,
and the taxpayers have not applied to
that specific bank before assuming that
they are unable to open an account.
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