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U.S. persons, including citizens, and green card holders who have signatory authority over, or a financial interest in,
foreign financial accounts with a combined balance over $10,000 must file a Report of Foreign Bank and Financial
Accounts, known as an “FBAR” on FINCEN Form 114 (formerly Form TD F 90-22.1).

FBAR has been extremely burdensome to treasury and finance professionals. Members of AFP’s Treasury Advisory
Group complained repeatedly about it in their latest meeting in March, while other AFP members continue to seek
advice on it.

No extension

The filing deadline for the FBAR is June 30, and no extensions are permitted. The form can only be filed electronically.
Paper copies are not accepted. Although the filing requirements have been receiving a great deal of attention lately they
are not new, contrary to popular opinion.

The penalties for failure to file the FBAR can be draconian. A “non-willful” failure to file is subject to a civil penalty
equal to $10,000 per year, per account. By way of example, if a corporation had 12 foreign accounts—perhaps four
accounts for each of three foreign divisions, the amount of the penalty could reach $120,000 per year. Since the statute
of limitations for assessing a penalty for failure to file an FBAR is six years the total penalty would be $720,000.

It gets worse.

If the IRS determines the failure to file is willful then the penalty escalates to the greater of $100,000 or 50 percent of
the balance in the account, per year. Under the previous scenario, if each of the 12 foreign accounts contained
$500,000 the penalty would be $3 million per year, or a maximum penalty of $18 million over a six-year period.

All of these penalties are civil penalties, but a willful failure to file an FBAR is also a criminal offense punishable by a
fine of up to $250,000 or five years in jail or both. In addition the government commonly charges both an FBAR
violation, and the filing of a false tax return pursuant to Internal Revenue Code Section 7206(1). The tax return is false
because, in most cases where there is an FBAR violation, the taxpayer will also have checked the “no” box on the tax
return in response to the question of whether or not the taxpayer has a financial interest in, or signatory authority over
a foreign financial account.

How to reduce penalties

Some courts have stated that taxpayers are deemed to know the contents of their tax returns, and therefore someone
who signs a tax return without reading that statement is “willfully blind,” and thus subject to the highest levels of FBAR
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penalties. Given this background, persons who discover belatedly that an FBAR has not been filed, or if filed was
inaccurate, may wish to take advantage of one of several IRS programs that are available offering reduced penalties.
These include the Offshore Voluntary Disclosure Program (OVDP), the “Streamlined Procedure,” and the Delinquent
FBAR Submission Procedures.

There is no penalty imposed under the Delinquent FBAR Submission Procedure, but qualifying requires that all income
was properly reported on the U.S. tax returns, and all tax paid on the income from the foreign financial accounts
reported on the delinquent FBARs. Also the taxpayer cannot have previously been contacted regarding an income tax
examination or a request for delinquent returns for the years for which the delinquent FBARs are submitted. The
Streamlined Procedure is for those taxpayers who have unreported income, but who can certify that the failure to file
the FBARs was not willful. Under the Streamlined Procedure the IRS imposes a one-time penalty of 5 percent of the
highest balance in the foreign accounts over the previous six years (based upon end of year balances). It requires the
filing of three years of amended returns, and is only available to individuals, and their estates—not entities.

The OVDP is for those who don’t qualify under the other programs. It requires the payment of a penalty of 27.5 percent
of the highest balance in the foreign financial accounts at any time during the prior eight years. In addition, the
taxpayer must file eight years of amended income tax returns, and pay the tax, interest, and a 20 percent accuracy
penalty on the additional tax due. While this is a harsh result the alternative is to hope that the IRS doesn’t notice the
missing FBARs, and deal with the consequences if it does.

An expanded version of this article is available at www.AFPonline.org/exchange. Dennis Brager is founder of Brager Tax
Law Group, A PC. 
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FBAR Signature Authority: Who Has It, and Why?
Recently on AFP’s discussion board corporate treasury and finance professionals discussed Foreign Bank Account
Reporting signature authority.

Which Regulations Will Impact Your Treasury Function?
In recent years, treasury has been facing a virtual onslaught of new federal regulations affecting everything from
liquidity to risk to bank account and relationship management. Among these regulations are FBAR, FATCA, and rules
governing swaps under Dodd-Frank.

Prioritize: How Treasurers Should Respond to Regulatory Risk
One of the biggest challenges for treasurers is identifying the best way to respond to the many proposed and new
regulations around the world. Whereas best practice might dictate a proactive response to each new regulation,
practicalities dictate otherwise.

The Art of the Deal in China: Challenges for Treasurers
China’s tax system is still at the development stage, and there are a lot of gray areas and inconsistencies in the tax
regulations. So what can treasury and finance professionals do -- especially if they must manage their firm’s China
treasury and finance operations from afar?

NY Financial Regulator to Propose Cybersecurity Regulations
The New York Department of Financial Services, arguably the most influential state financial regulator in the nation,
intends to propose cybersecurity regulations for banks and insurance companies before the end of the year, and the
implications for corporate treasury and finance likely are profound.
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