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Dennis Brager examines issues that arise
in spite of Code Sec. 6015’s remedies
available to insulate “innocent spouses”
from joint and several liability as a direct
consequence of California community
property law.

I

t can be difficult representing clients who owe the IRS large sums of money,
but those difficulties are compounded in community property states because
spouses who generally think of themselves as “innocent spouses” can still
bear the economic brunt of bad decisions made by their husband or wife. It is
of course a foregone conclusion that parties who file a tax return, and elect to do
so jointly in order to take advantage of the lower joint rates sign up for joint and
several liability should something go wrong. Code Sec. 6015 provides a variety of
remedies which are available to insulate “innocent spouses” from joint and several
liability, if they can run the gauntlet of that section. The rules of Code Sec. 6015
are, however, outside the scope of this article. This article deals with the very real
consequences that arise in spite of Code Sec. 6015 as a direct consequence of
California community property law.
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The character of property as “separate” or “community” is determined by the
marital status of a couple when the property was acquired. All property that a
person acquires while married in California is presumed to be community property.1 Note, however, that Social Security income is not community property.2
The parties’ respective interests in community property are “present, existing,
and equal.”3 This means that the spouses hold equal (or 50/50) interests in the
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whole of the community property rather than 50-percent
ownership interests in the community estate to the exclusion of each other.4
On the other hand, the earnings and accumulations
of spouses who live “separate and apart” are the separate
property of the spouse who earns or accumulates property.5
In California, all property owned by marriage partners is
either (1) community property, (2) separate property of the
husband (HSP) or (3) separate property of the wife (WSP).
Sometimes the phrase “community debt” or “community liability” is used to describe who is responsible for a
debt. However, this is an imprecise formulation. There
are no community property debts per se. There are simply
debts, and the question is what property a creditor can
reach to satisfy those debts.

It can be difficult representing
clients who owe the IRS large sums
of money, but those difficulties
are compounded in community
property states because spouses
who generally think of themselves
as “innocent spouses” can still bear
the economic brunt of bad decisions
made by their husband or wife.
California is considered to a creditor friendly state. According to the California Supreme Court ... “[T]he policy
of protecting the … creditors [of a spouse] outweighs the
policy of protecting family income … ”6 This creditor
friendliness spills over to the IRS since as a general rule
the IRS looks to state property law to determine to what
extent a tax delinquent has property or property rights to
which its federal tax liens, or levies attach to.7
Thus, the separate tax liabilities of the husband may
be satisfied by HSP and the separate tax liability of the
wife may be satisfied by WSP.8 The separate property of
a nondelinquent spouse may not be reached to satisfy the
separate liability of the delinquent spouse.9 However, all
community property may be reached administratively
or judicially to satisfy the separate tax liabilities of either
spouse which arose “before or during marriage.”10
In M. Babb v. Schmidt, the Ninth Circuit faced the
question of whether a California wife’s one-half interest in
community bank accounts was subject to the federal tax
lien for the husband’s premarital tax liability. In holding
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that the lien could reach her one-half interest, the Court
reasoned that since California law made the nondebtor
wife’s share of the community property available to creditors of the debtor husband, “California law has by the same
rule implicitly given the husband rights in that property
sufficient to meet the requirements of 26 U.S.C. § 6321.”11
On the other hand, California Family Code §910(b)
carves out an exception to the liability of community
property for debts incurred by spouses while they live
“separate and apart.” Section 910(b) provides that, for
purposes of Section 910, the phrase “during marriage”
does not include “the period during which the spouses are
living separate and apart before a judgment of dissolution
of marriage or legal separation of the parties.” Thus, the
community property of a spouse is not liable for the debts
incurred by the other spouse during the period that the
spouses live “separate and apart.”12

Joint Tenancy Property Is NOT
Community Property
Joint tenancy property is treated as a different species of
property than community property. One of the more
important aspects of joint tenancy is that upon the death
of one of the joint tenants the decedent’s one-half joint
interest passes to the remaining joint tenant without going through probate. On the other hand, each spouse’s
community interest is subject to disposition under the
decedent’s will.
Joint tenancy property is treated differently for tax
debt purposes as well. The nonliable spouse’s 1/2 interest
in joint tenancy property cannot be used to satisfy the
taxpayer’s debt. However, the IRS may administratively
levy the taxpayer’s interest in the property and sell that
interest; the IRS cannot administratively seize and sell the
nonliable co-tenant’s interest in the property.13 However,
Code Sec. 7403 empowers a federal District Court to order
the sale of a delinquent taxpayer’s entire property owned
jointly with a third party who does not owe any of the tax
indebtedness, and not merely the sale of the delinquent
taxpayer’s interest in that property.14 Once the property is
sold the IRS will receive half the proceeds, and the nonliable spouse will receive the remaining half of the proceeds.
The Court in Rodgers interpreted Code Sec. 7403 “to
contemplate, not merely the sale of the delinquent taxpayer’s own interest, but the sale of the entire property (as
long as the United States has any ‘claim or interest’ in it).”15
It noted, however, that the District Court, in individual
cases, may exercise equitable discretion and consider both
the Government’s interest in prompt and certain collection
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of delinquent taxes and the possibility that innocent third
parties will be harmed in that effort.16 Thus, the permissive
language of Code Sec. 7403(c), i.e., “may decree,” indicates
that courts have discretion to refuse foreclosure.17

equitable remedies to protect a nondelinquent spouse’s
interest in the family home while simultaneously expropriating the delinquent spouse’s interest and providing a
cash recovery to the Government.24

Protections for Joint
Tenancy Property

Community Property and
Installment Agreements

The Supreme Court in Rodgers delineated the following
four factors which courts should consider in determining
whether to allow foreclosure of property jointly-owned by
the taxpayer and a nonliable third party:
(1) “the extent to which the Government’s financial
interests would be prejudiced if it were relegated to
a forced sale of the partial interest actually liable for
the delinquent taxes”;
(2) “whether the third party with a nonliable separate
interest in the property would, in the normal course
of events (leaving aside § 7403 and eminent domain
proceedings, of course), have a legally recognized
expectation that that separate property would not be
subject to forced sale by the delinquent taxpayer or
his or her creditors”;
(3) “the likely prejudice to the third party, both in
personal dislocation costs and in … practical undercompensation”; and
(4) “the relative character and value of the nonliable and
liable interests held in the property.”18
As to the third factor, the Supreme Court pointed out
with a dry understatement that judges seem to be uniquely
capable of that, even though the nonliable spouse would
be entitled to her rightful share of the sales proceeds,
“financial compensation may not always be a completely
adequate substitute for a roof over one’s head.”19
Notwithstanding the above formulation, the Court in
Rodgers emphasized that the four factors are nonexclusive
and should not be applied mechanically.20 “Ultimately
the district court’s decision should rest on ‘common sense’
and the ‘special circumstances’ of the individual case.”21
Many courts have denied tax lien foreclosure of the
nonliable spouse’s interest in a residence, especially where
that spouse is fairly advanced in years, is on a fixed-income,
has limited education and would be unduly prejudiced by
losing the roof over her head, in that it would be extremely
costly for her to obtain a suitable replacement residence
for the rest of her life and the sale of her property would
result in significant undercompensation of her interest in
the property.22
Other examples include: Johnson, Jones and Sellner.23
The district courts also have been creative in structuring

In analyzing a taxpayer’s financial condition, the IRS follows State community property law.25 The IRS may request
financial information pertaining to the taxpayer’s nonliable
spouse in a community property state.26 Calculating the
amount of an installment agreement for married taxpayers
where only one spouse is liable is not for the faint hearted.
The IRS describes the process as follows:
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Clients who have significant tax
liabilities, and are about to get
married, should strongly consider
entering into a pre-nuptial agreement
with their intended spouse.
Shared Expenses. If a taxpayer lives with a nonliable
person,27 and especially if expenses are paid from
comingled funds, then the IRS may seek to review
other income in the household, and any expenses
shared with the nonliable person.28
1. A taxpayer is only allowed to reduce income by expenses that she is “required to be pay”
2. First calculate Total Household income and expenses
3. Determine the taxpayer’s percentage of income. Taxpayer’s income/total household income
4. Calculate total allowable expenses
5. Determine which expenses are shared, and which are
the taxpayer’s sole responsibility:
a) Sole responsibility type expenses include child
support, union dues and educational loans.
6. Apply the income percentage to the total amount of
allowable shared expenses
7. Add 100 percent of the allowable sole responsibility
type expenses
Example. Taxpayer income equals $50,000. Nonliable person’s income equals $25,000. Taxpayer has
medical expenses of $1,000. Household housing and
utilities for the four-person household are $2,256
41
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which is under the allowable standard in Los Angeles County of $2,961. National Standard expenses
are $1,509 for four people. The taxpayer’s income is
two-third of household income. The taxpayer will be
allowed to deduct two-third of the shared National
Standard expenses, and the housing expenses, or
$1,006 + $1,504, plus 100 percent of the medical
expenses, for total allowable expenses of $3,510.

Offers in Compromise and
Community Property
The income and assets of a nonliable spouse are not considered in determining the amount of an adequate offer.29
However, if state community property law permits collection from the nonliable spouse’s assets, then the income
and assets will be considered.30 Thus, if one spouse is able
to obtain innocent spouse treatment that generally will
not be helpful in California, unless the nonliable spouse
has significant separate property which as discussed above
the IRS cannot proceed against to satisfy the liable spouse’s
debt. Care must be taken, however, to ensure that separate
property is not comingled with community property so as
to cause the separate property to lose its character.
If the taxpayer demonstrates that the collection of such
assets or income would have a material and adverse impact
on the standard of living of the taxpayer, the nonliable
spouse or their dependents, then the community assets, or
income will NOT be taken into account in determining
the amount of an adequate offer.31 It is hard to imagine
a situation where collection from the nonliable spouse
would not materially and adversely affect the taxpayer,
the nonliable spouse or their dependents. Nevertheless,
in the author’s experience, one should expect a good deal
of push-back from the IRS on this issue.

Possible Counter Measures
Clients who have significant tax liabilities, and are about
to get married, should strongly consider entering into a
pre-nuptial agreement with their intended spouse. The
prenuptial agreement will document any separate property
that the nonliable spouse owns. In addition, the parties to
a prenuptial agreement can agree that future earnings that
would normally be community property will be treated as
each person’s separate property. This will insulate it from
enforced collection by the IRS. Care should be taken,
however, not to comingle separate property as doing so
may cause the IRS to take the position that it is not truly
separate property.
Even if the parties are already married, they may wish
to enter into a postnuptial agreement for the same reasons
they might enter into a prenuptial agreement. However, a
California Appeals Court has held that a taxpayer’s attempt
to transmute community property earnings to her separate
property constituted a fraudulent transfer pursuant to Cal.
Civ. Code § 3439.04.32
The parties may consider obtaining a divorce, and splitting up their property thereby ending its community property status. This strategy is, however, doomed to failure if
the IRS has already made its tax assessment which gives
rise to the secret federal tax lien.33 Taxpayers also need to
consider the impact of the Woo case in using this strategy,
especially if they plan on living together after the divorce.

Conclusion
While practitioners in other states frequently represent
California residents in IRS collection matters if the taxpayer is married, it is critical that he or she be represented
by a practitioner who is thoroughly familiar with the
vagaries of California community property law.
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