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Employers besieged on all sides for misclassifying workers

By: Sylvia Hsieh Staff writer Published: April 5, 2013

Iy am cffort to fend off & real andit of their books, one of the major obaceo companics hired a law fom to look inte whether it was
clagzifying it 5 000 workers comectly.

“The audit was to find cut what kind of exposues they had,” said Kiistin B. Ercabure of Walter Haverficld in Cleveland, Chio, the
Tanaryer hived by the cormpare

The cormpany decided to investigate itself rather than wait for 2 knock on the deor from the Intermal Bevenue Scovice, the Depart-
ment of Lakor, any nomber of state agencics or a class-action plaintffs' lawyes.

Employers ave facing pressure on all fronts owver their practice, cither chosen or inadvertent, of rnisclazsifving workess as indepen-
dent contracters instead of full-time, benefit-caming employecs.

GT Stillzonr MacDonnell, an cmployroent taor attoreey b Littler Mendelaon in 3an Francigeo, said that corporations are not the only
targeds of audits for mlscla.qglf_',.mg wotkets. Partnerships, LLCs, mom-and-pop operations, nonprofit organizations, religions
organizations — and even moverment agencics — have been andited.

The RS and DOL publicly brag on their webeites about the money they™we raked in from anditing cwployess” payrall records. Since
2011, 14 states have signed agrecmcnts with federal agencics to share infmation they have about cmployers suspected of misclassi-
f_','mg workers. I January, the DOL propoacd to swovey workers about their jobs and bowr they are classificd. And class actions
brouglt by workers who belicve they were wrongly classified remain at the top of the list when it cornes to hot Jitigation trends.

Cash-strapped states and federal agencics are lopking to collect money at the same tinee ag companics are trimming their payrolls.
“Be arc concerncd that misclassification is beginning to ocowr in industrics whers we haven't typically secn it historically. As a law
coforeement agency, we mnest be aware that this issue may come up inalovest any investigation v any indostry," according toe a TS,
Diepartmcit of Labor spolesperaon.

In one excample, the DOL collected back wages and liguidated damages for dozens of restaurant workers in Boston who were
improperhy cateporized as independent contractars of a staffing agewey rather than direet epvployecs of the regtanrants.

While there is no lawr that makes misclagsification itaclf illegal, the denial of wages, overtivne and other benefits, such as unemploy-
ment, often trigeers an investigation into whether a worler was properly categorized.

By claszifying workers ag independent contractors, small cmployers can stay gmall for purposes of some federal laws that set 50 ag
the threshold rmber of employees making benefits mandatory, such ag the Family and Medical Leave Aet and near Obamacars
provisions requiring companics to provide health care to cmployees.

“It costs move tooney. ICs purely a matter of cconomics and case. There ave far fewarer requirements’™ when individoals ave not
cmployces, said Keaig 1. bMarton, an attonsey af Jaburg & Wilk in Phocniz, who has represented businesses in Labor Departricnt
investigations and crployvees who tiggered them.

Orthers say that companics tend to classify workers based on hooar they™ve always done things and to stay in bsiness.

“The big problem is that for many businesses, becange all their competitors treat workess as independent contractors, it's wery
difficult as a buziness matter to cotvert them to employess” gaid Deaniz M. Brager, a tax attarney at the Brager Tax Law Growp in
Lios Angeles.

The majority of RS andits come from 2 tipoff by state apencies when a worker applics for benefits,

“When someens files an unemplovenent claim whe is not engaged as an emploves, it opens the doeor to an audit — not just of that
one peraat, but of the entive arganization,™ said MacDannell.

Ay awdit wirder the Tntermal Reveroe Code secks pasyment of all taxes ovared, plus penaliics and interest, while other statutes, such as
the Fair Labor Standards Act impose treble damapes in addition to back wages and owvertime.

Ewen though males that distinguish an empleyes from an independent contractor are not bBlack-and-white, and depend on howr the
individual is treated on a daily basis Ty an employer, MacDonnell recommiends that employers “talee a step back and congider the
conscqaeices™ when deciding how to classify an individual.

“If you want to cngaEe someons as ab independent contractar, you should et rely ob 'T've engaged them that way before” or “T knowr
the Jones Comgprany has cngaged independent contractors,” she said.

Brager apreed.

“The law is complicated and it's confusing, and crvployers look arowed awd e what competitors are doing. They ask their fricnds
and they don't take the fime to it down with profeesional advisors,” he gaid

Precmpring an awdit

The TRS hag launched a voluntary compliance program that allows cmployers to self-report, reclassifyy their emplovees and paya
fraction of what they owe in back taes.

“The TRS iz making a geomine offort o use a carrot to convest poogle and cut a really good deal.” said Braper, noting that employers
who voluntarily reclassify pay no more than 1O pereant of federal payroll taxes owed,

The TRS announced in February that it was cxpanding a “low cost” voluntary compliance gion to more crployers by looscning
cligibility requircments wetil June 20, 2013,

Heoarever, despite the incentives, not many companics arc taking the bait.
“I'm niot secing & gtampede of companies volantarily coming foraard ™ Brager gaid
Hewever, zome employers, mostly larger ones, are acking lawyers to perform independent andits to soften the Blow if it does atrike.

Tlltirnately, the tabacoe company Ercaburg represcnted discoversd it had mizclassificd some independent contractors and reclassificd
them as cmplogece,

The company then made sure thess employees signed waivers of their right to sue for wage and hour violations in cxchange for their
new clasgifications.

“Ifwe were ewer i litigation over it at least wie had mitigated the pofential for those cmployees to sue," Ercieburg said.

Ewen though an intermal andit would not prevent povernment agencies from looling into an comployer’s boaks ae far back ag geven ta
10 years, she said, it could strengthen a company's position in & real awdit

“If they can right the ship in time, it looks good that [they] had veclassified some cmplopess - if an ageney docs corne knocking on
the daos," she said.

Cucstions o comments can be ditected to the writer at aylvia hsichi@lavyersuzaonline. com



